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UNITED STATES COURT OF APPEALS  

FOR THE NINTH CIRCUIT 

 

SPRINT CORPORATION, 

 

 Petitioner, 

 

CITY OF BOWIE, Maryland; CITY OF EUGENE, Oregon; 

CITY OF HUNTSVILLE, Alabama; CITY OF WESTMINSTER, 

Maryland; COUNTY OF MARIN, California; CITY OF 

ARCADIA, California; CULVER CITY, California; CITY OF 

BELLEVUE, California; CITY OF BURIEN, Washington; 

CITY OF BURLINGAME, Washington; CITY OF GIG 

HARBOR, Washington; CITY OF ISSAQUAH, Washington; 

CITY OF KIRKLAND, Washington; CITY OF LAS VEGAS, 

Nevada; CITY OF LOS ANGELES, California; CITY OF 

MONTEREY, California; CITY OF ONTARIO, California; 

CITY OF PIEDMONT, California; CITY OF PORTLAND, 

Oregon; CITY OF SAN JACINTO, California; CITY OF SAN 

JOSE, California; CITY OF SHAFTER, California; CITY OF 

YUMA, Arizona; COUNTY OF LOS ANGELES, California; 

TOWN OF FAIRFAX, California; CITY OF NEW YORK, NEW 

YORK  

 

 Intervenors, 

 

 v. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

 Respondents.  

 

 

No. 19-70123 

VERIZON COMMUNICATIONS, INC., 

 

 Petitioner, 

 

CITY OF ARCADIA, California; CITY OF BELLEVUE, 

California; CITY OF BURIEN, Washington; CITY OF 

BURLINGAME, Washington; CITY OF GIG HARBOR, 
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Washington; CITY OF ISSAQUAH, Washington; CITY OF 

KIRKLAND, Washington; CITY OF LAS VEGAS, Nevada; 

CITY OF LOS ANGELES, California; CITY OF MONTEREY, 

California; CITY OF ONTARIO, California; CITY OF 

PIEDMONT, California; CITY OF PORTLAND, Oregon; 

CITY OF SAN JACINTO, California; CITY OF SAN JOSE, 

California; CITY OF SHAFTER, California; CITY OF 

YUMA, Arizona; COUNTY OF LOS ANGELES, California; 

CULVER CITY, California; CITY OF NEW YORK, NEW 

YORK; TOWN OF FAIRFAX, California, 

 

 Intervenors, 

 

 v. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

 Respondents. 

 

PUERTO RICO TELEPHONE COMPANY, INC., 

 

 Petitioner, 

 

CITY OF ARCADIA, California; CITY OF BELLEVUE, 

California; CITY OF BURIEN, Washington; CITY OF 

BURLINGAME, Washington; CITY OF GIG HARBOR, 

Washington; CITY OF ISSAQUAH, Washington; CITY OF 

KIRKLAND, Washington; CITY OF LAS VEGAS, Nevada; 

CITY OF LOS ANGELES, California; CITY OF MONTEREY, 

California; CITY OF ONTARIO, California; CITY OF 

PIEDMONT, California; CITY OF PORTLAND, Oregon; 

CITY OF SAN JACINTO, California; CITY OF SAN JOSE, 

California; CITY OF SHAFTER, California; CITY OF 

YUMA, Arizona; COUNTY OF LOS ANGELES, California; 

CULVER CITY, California; TOWN OF FAIRFAX, California; 

CITY OF NEW YORK, NEW YORK, 

 

 Intervenors, 
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 v. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

 Respondents. 

 

CITY OF SEATTLE, Washington; CITY OF TACOMA, 

Washington; KING COUNTY, Washington; LEAGUE OF 

OREGON CITIES; LEAGUE OF CALIFORNIA CITIES; LEAGUE 

OF ARIZONA CITIES AND TOWNS, 

 

 Petitioners, 

 

CITY OF BAKERSFIELD, California; CITY OF COCONUT 

CREEK, Florida; CITY OF LACEY, Washington; CITY OF 

OLYMPIA, Washington; CITY OF RANCHO PALOS VERDES, 

California; CITY OF TUMWATER, Washington; 

COLORADO COMMUNICATIONS AND UTILITY ALLIANCE; 

RAINIER COMMUNICATIONS COMMISSION; COUNTY OF 

THURSTON, Washington; CITY OF ARCADIA, California; 

CITY OF BELLEVUE, Washington; CITY OF BURIEN, 

Washington; CITY OF BURLINGAME, California; CITY OF 

GIG HARBOR, Washington; CITY OF ISSAQUAH, 

Washington; CITY OF KIRKLAND, Washington; CITY OF 

LAS VEGAS, Nevada; CITY OF LOS ANGELES, California; 

CITY OF MONTEREY, California; CITY OF ONTARIO, 

California; CITY OF PIEDMONT, California; CITY OF 

PORTLAND, Oregon; CITY OF SAN JACINTO, California; 

CITY OF SAN JOSE, California; CITY OF SHAFTER, 

California; CITY OF YUMA, Arizona; COUNTY OF LOS 

ANGELES, California; CULVER CITY, California; TOWN OF 

FAIRFAX, California; CITY OF NEW YORK, NEW YORK 

 

 Intervenors, 

 

 v. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 
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 Respondents. 

 

CITY OF SAN JOSE, California; CITY OF ARCADIA, 

California; CITY OF BELLEVUE, Washington; CITY OF 

BURIEN, Washington; CITY OF BURLINGAME, California; 

CULVER CITY, California; TOWN OF FAIRFAX, California; 

CITY OF GIG HARBOR, Washington; CITY OF ISSAQUAH, 

Washington; CITY OF KIRKLAND, Washington; CITY OF 

LAS VEGAS, Nevada; CITY OF LOS ANGELES, California; 

COUNTY OF LOS ANGELES, California; CITY OF 

MONTEREY, California; CITY OF ONTARIO, California; 

CITY OF PIEDMONT, California; CITY OF PORTLAND, 

Oregon; CITY OF SAN JACINTO, California; CITY OF 

SHAFTER, California; CITY OF YUMA, Arizona, 

 

 Petitioners, 

 

CTIA—THE WIRELESS ASSOCIATION; COMPETITIVE 

CARRIERS ASSOCIATION; SPRINT CORPORATION; VERIZON 

COMMUNICATIONS, INC.; CITY OF NEW YORK, NEW 

YORK; WIRELESS INFRASTRUCTURE ASSOCIATION, 

 

 Intervenors, 

 

 V. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

 Respondents. 

 

 

No. 19-70144 

CITY AND COUNTY OF SAN FRANCISCO, 

 

 Petitioner, 

 

 V. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

No. 19-70145 
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 Respondents.  

 

CITY OF HUNTINGTON BEACH, 

 

 Petitioner, 

 

CITY OF ARCADIA, California; CITY OF BELLEVUE, 

Washington; CITY OF BURIEN, Washington; CITY OF 

BURLINGAME, California; CITY OF GIG HARBOR, 

Washington; CITY OF ISSAQUAH, Washington; CITY OF 

KIRKLAND, Washington; CITY OF LAS VEGAS, Nevada; 

CITY OF LOS ANGELES, California; CITY OF MONTEREY, 

California; CITY OF ONTARIO, California; CITY OF 

PIEDMONT, California; CITY OF PORTLAND, Oregon;  

CITY OF SAN JACINTO, California; CITY OF SAN JOSE, 

California; CITY OF SHAFTER, California; CITY OF 

YUMA, Arizona; COUNTY OF LOS ANGELES, California; 

CULVER CITY, California; TOWN OF FAIRFAX, California; 

CITY OF NEW YORK, NEW YORK, 

 

 Intervenors, 

 

 V. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

 Respondents. 

 

 

No. 19-70146 

MONTGOMERY COUNTY, MARYLAND, 

 

 Petitioner, 

 

 V. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

 Respondents.  

 

No. 19-70147 
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AT&T SERVICES, INC., 

 

 Petitioner, 

 

CITY OF BALTIMORE, Maryland; CITY AND COUNTY OF 

SAN FRANCISCO, California; MICHIGAN MUNICIPAL 

LEAGUE; CITY OF ALBUQUERQUE, New Mexico; 

NATIONAL LEAGUE OF CITIES; CITY OF BAKERSFIELD, 

California; TOWN OF OCEAN CITY, Maryland; CITY OF 

BROOKHAVEN, Georgia; CITY OF COCONUT CREEK, 

Florida; CITY OF DUBUQUE, Iowa; CITY OF EMERYVILLE, 

California; CITY OF FRESNO, California; CITY OF LA 

VISTA, Nebraska; CITY OF LACEY, Washington; CITY OF 

MEDINA, Washington; CITY OF OLYMPIA, Washington; 

CITY OF PAPILLION, Nebraska; CITY OF PLANO, Texas; 

CITY OF RANCHO PALOS VERDES, California; CITY OF 

ROCKVILLE, Maryland; CITY OF SAN BRUNO, California; 

CITY OF SANTA MONICA, California; CITY OF 

SUGARLAND, Texas; CITY OF TUMWATER, Washington; 

CITY OF WESTMINSTER, Maryland; COLORADO 

COMMUNICATIONS AND UTILITY ALLIANCE; CONTRA 

COSTA COUNTY, California; COUNTY OF MARIN, 

California; INTERNATIONAL CITY/COUNTY MANAGEMENT 

ASSOCIATION; INTERNATIONAL MUNICIPAL LAWYERS 

ASSOCIATION; LEAGUE OF NEBRASKA MUNICIPALITIES; 

NATIONAL ASSOCIATION OF TELECOMMUNICATIONS 

OFFICERS AND ADVISORS; RAINIER COMMUNICATIONS 

COMMISSION; THURSTON COUNTY, Washington; TOWN 

OF CORTE MADERA, California; TOWN OF 

HILLSBOROUGH, California; TOWN OF YARROW POINT, 

Washington; CITY OF ARCADIA, California; CITY OF 

BELLEVUE, Washington; CITY OF BURIEN, Washington; 

CITY OF BURLINGAME, California; CITY OF CULVER 

CITY, California; CITY OF GIG HARBOR, Washington; 

CITY OF ISSAQUAH, Washington; CITY OF KIRKLAND, 

Washington; CITY OF LAS VEGAS, Nevada; CITY OF LOS 

ANGELES, California; CITY OF MONTEREY, California; 

CITY OF ONTARIO, California; CITY OF PIEDMONT, 

California; CITY OF PORTLAND, Oregon; CITY OF SAN 

JACINTO, California; CITY OF SAN JOSE, California; 
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CITY OF SHAFTER, California; CITY OF YUMA, Arizona; 

COUNTY OF LOS ANGELES, California; TOWN OF 

FAIRFAX, California, 

 

 Intervenors, 

 

 V. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

 Respondents. 

 

AMERICAN PUBLIC POWER ASSOCIATION, 

 

 Petitioner, 

 

CITY OF ALBUQUERQUE, New Mexico; NATIONAL 

LEAGUE OF CITIES; CITY OF BROOKHAVEN, Georgia; 

CITY OF BALTIMORE, Maryland; CITY OF DUBUQUE, 

Iowa; TOWN OF OCEAN CITY, Maryland; CITY OF 

EMERYVILLE, California; MICHIGAN MUNICIPAL 

LEAGUE; TOWN OF HILLSBOROUGH, California; CITY OF 

LA VISTA, Nebraska; CITY OF MEDINA, Washington; 

CITY OF PAPILLION, Nebraska; CITY OF PLANO, Texas; 

CITY OF ROCKVILLE, Maryland; CITY OF SAN BRUNO, 

California; CITY OF SANTA MONICA, California; CITY OF 

SUGARLAND, Texas; LEAGUE OF NEBRASKA 

MUNICIPALITIES; NATIONAL ASSOCIATION OF 

TELECOMMUNICATIONS OFFICERS AND ADVISORS; CITY 

OF BAKERSFIELD, California; CITY OF FRESNO, 

California; CITY OF RANCHO PALOS VERDES, California; 

CITY OF COCONUT CREEK, Florida; CITY OF LACEY, 

Washington; CITY OF OLYMPIA, Washington; CITY OF 

TUMWATER, Washington; TOWN OF YARROW POINT, 

Washington; THURSTON COUNTY, Washington; 

COLORADO COMMUNICATIONS AND UTILITY ALLIANCE; 

RAINIER COMMUNICATIONS COMMISSION; CITY AND 

COUNTY OF SAN FRANCISCO, California; COUNTY OF 

MARIN, California; CONTRA COSTA COUNTY, California; 
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TOWN OF CORTE MADERA, California; CITY OF 

WESTMINSTER, Maryland, 

 

 Intervenors, 

 

 V. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

 Respondents. 

 

CITY OF AUSTIN, Texas; CITY OF ANN ARBOR, Michigan; 

COUNTY OF ANNE ARUNDEL, Maryland; CITY OF 

ATLANTA, Georgia; CITY OF BOSTON, Massachusetts; 

CITY OF CHICAGO, Illinois; CLARK COUNTY, Nevada; 

CITY OF COLLEGE PARK, Maryland; CITY OF DALLAS, 

Texas; DISTRICT OF COLUMBIA; CITY OF GAITHERSBURG, 

Maryland; HOWARD COUNTY, Maryland; CITY OF 

LINCOLN, Nebraska; MONTGOMERY COUNTY, Maryland; 

CITY OF MYRTLE BEACH, South Carolina; CITY OF 

OMAHA, Nebraska; CITY OF PHILADELPHIA, 

Pennsylvania; CITY OF RYE, New York; CITY OF 

SCARSDALE, New York; CITY OF SEAT PLEASANT, 

Maryland; CITY OF TAKOMA PARK, Maryland; TEXAS 

COALITION OF CITIES FOR UTILITY ISSUES; MERIDIAN 

TOWNSHIP, MICHIGAN; BLOOMFIELD TOWNSHIP, 

MICHIGAN; MICHIGAN TOWNSHIPS ASSOCIATION; 

MICHIGAN COALITION TO PROTECT PUBLIC RIGHTS-OF-

WAY, 

 

 Petitioners, 

 

CITY OF ALBUQUERQUE, New Mexico; NATIONAL 

LEAGUE OF CITIES; CITY OF BROOKHAVEN, Georgia; 

CITY OF BALTIMORE, Maryland; CITY OF DUBUQUE, 

Iowa; TOWN OF OCEAN CITY, Maryland; CITY OF 

EMERYVILLE, California; MICHIGAN MUNICIPAL LEAGUE; 

TOWN OF HILLSBOROUGH, California; CITY OF LA VISTA, 

Nebraska; CITY OF MEDINA, Washington; CITY OF 
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PAPILLION, Nebraska; CITY OF PLANO, Texas; CITY OF 

ROCKVILLE, Maryland; CITY OF SAN BRUNO, California; 

CITY OF SANTA MONICA, California; CITY OF 

SUGARLAND, Texas; LEAGUE OF NEBRASKA 

MUNICIPALITIES; NATIONAL ASSOCIATION OF 

TELECOMMUNICATIONS OFFICERS AND ADVISORS; CITY 

OF BAKERSFIELD, California; CITY OF FRESNO, 

California; CITY OF RANCHO PALOS VERDES, California; 

CITY OF COCONUT CREEK, Florida; CITY OF LACEY, 

Washington; CITY OF OLYMPIA, Washington; CITY OF 

TUMWATER, Washington; TOWN OF YARROW POINT, 

Washington; THURSTON COUNTY, Washington; 

COLORADO COMMUNICATIONS AND UTILITY ALLIANCE; 

RAINIER COMMUNICATIONS COMMISSION; CITY AND 

COUNTY OF SAN FRANCISCO, California; COUNTY OF 

MARIN, California; CONTRA COSTA COUNTY, California; 

TOWN OF CORTE MADERA, California; CITY OF 

WESTMINSTER, Maryland, 

 

 Intervenors, 

 

 V. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

 Respondents. 

 

CITY OF EUGENE, Oregon; CITY OF HUNTSVILLE, 

Alabama; CITY OF BOWIE, Maryland, 

 

 Petitioners,  

 

CITY OF ALBUQUERQUE, New Mexico; NATIONAL 

LEAGUE OF CITIES; CITY OF BROOKHAVEN, Georgia; 

CITY OF BALTIMORE, Maryland; CITY OF DUBUQUE, 

Iowa; TOWN OF OCEAN CITY, Maryland; CITY OF 

EMERYVILLE, California; MICHIGAN MUNICIPAL LEAGUE; 

TOWN OF HILLSBOROUGH, California; CITY OF LA VISTA, 

Nebraska; CITY OF MEDINA, Washington; CITY OF 
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PAPILLION, Nebraska; CITY OF PLANO, Texas; CITY OF 

ROCKVILLE, Maryland; CITY OF SAN BRUNO, California; 

CITY OF SANTA MONICA, California; CITY OF 

SUGARLAND, Texas; LEAGUE OF NEBRASKA 

MUNICIPALITIES; NATIONAL ASSOCIATION OF 

TELECOMMUNICATIONS OFFICERS AND ADVISORS; CITY 

OF BAKERSFIELD, California; CITY OF FRESNO, 

California; CITY OF RANCHO PALOS VERDES, California; 

CITY OF COCONUT CREEK, Florida; CITY OF LACEY, 

Washington; CITY OF OLYMPIA, Washington; CITY OF 

TUMWATER, Washington; TOWN OF YARROW POINT, 

Washington; THURSTON COUNTY, Washington; 

COLORADO COMMUNICATIONS AND UTILITY ALLIANCE; 

RAINIER COMMUNICATIONS COMMISSION; CITY AND 

COUNTY OF SAN FRANCISCO, California; COUNTY OF 

MARIN, California; CONTRA COSTA COUNTY, California; 

TOWN OF CORTE MADERA, California; CITY OF 

WESTMINSTER, Maryland, 

 

 Intervenors, 

 

 V. 

 

FEDERAL COMMUNICATIONS COMMISSION 

and UNITED STATES OF AMERICA, 

 

 Respondents. 
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OPPOSITION OF THE CITY OF SEATTLE, ET AL. AND LOCAL 

GOVERNMENT INTERVENORS TO THE FEDERAL 

COMMUNICATIONS COMMISSION’S MOTION TO HOLD IN 

ABEYANCE AND DEFER FILING OF THE RECORD 

 

City of Seattle, Washington, et al., and Local Government Intervenors1 

(“Opponents”) join in the entirety of the opposition filed by petitioners the City of 

San Jose, California, et al., the City of Austin, Texas, et al., and local government 

intervenors2 opposing the Federal Communications Commission’s 

(“Commission”) motion to in so far as the Commission seeks to abate these 

proceedings and defer filing of the administrative record (“Motion”).3 Opponents 

write separately to describe the harms that individual petitioners and their 

constituents are currently experiencing and that would be exacerbated by granting 

the Motion.  

 

 

                                                           
1 City of Bakersfield, California; City of Rancho Palos Verdes, California;  City of Coconut 

Creek, Florida; City of Lacey Washington; City of Olympia, Washington; City of Seattle, 

Washington; City of Tacoma, Washington; City of Tumwater, Washington; Town of Yarrow 

Point, Washington; King County, Washington; Thurston County, Washington; Colorado 

Communications and Utility Alliance; League of Arizona Cities and Towns; League of 

California Cities; League of Oregon Cities; Rainier Communications Commission. 
2 Joint Opposition of the City of San Jose, et al., the City of Austin Texas, et al., and Intervenors 

Nat’l Ass’n of Telecomms. Officers, City of New York, and Other Local Governments to the 

Federal Communications Commission’s Motion to Hold in Abeyance and Defer Filing of the 

Record, Sprint Corp. v. FCC, No. 19-70123 (9th Cir. Mar. 7, 2019), Doc. ID 11219881.  
3 Motion to Consolidate Related Cases, Abate Proceedings Pending Agency Reconsideration, 

and Defer Filing of the Administrative Record, Sprint Corp. v. FCC, No. 19-70123 (9th Cir. Feb. 

25, 2019), Doc. ID 11206729. 

  Case: 19-70123, 03/07/2019, ID: 11220526, DktEntry: 36, Page 11 of 72



12 

 

ARGUMENT 

In determining hardship to the parties, the Ninth Circuit “focuses on whether 

delaying judicial review will impose hardships on plaintiffs.” Acura of Bellevue v. 

Reich, 90 F.3d 1403, 1408 (9th Cir. 1996) (emphasis added). “To meet the 

hardship requirement, a party must show that withholding judicial review would 

result in direct and immediate hardship and would entail more than possible 

financial loss.” Dietary Supplement Coal., Inc. v. Sullivan, 978 F.2d 560, 562 (9th 

Cir. 1992). 

Here, Opponents will suffer a “direct and immediate hardship” beyond the 

already significant and unrecoverable expenses incurred in efforts to comply with 

the Commission’s Declaratory Ruling and Third Report and Order, In the Matter of 

Accelerating Wireless Broadband Deployment By Removing Barriers to 

Infrastructure Investment, 33 FCC Rcd 9088 (Sep. 27, 2018) (the “September 

Order”). For example:  

 A. Opponent Colorado Communications and Utility Alliance (“CCUA”) 

represents numerous local governments in Colorado.4 In 2017, the State of 

                                                           
4 CCUA was formed as a Colorado non-profit corporation in 2012 and is the successor entity to 

the Greater Metro Telecommunications Consortium. Its members have been working together 

since 1992 to protect the interests of their communities in all matters related to local 

telecommunications issues. The current members of CCUA are Adams 12 Five Star Schools, 

Adams County, Arapahoe County, Arvada, Aurora, Boulder, Brighton, Broomfield, Burlington, 

Castle Pines, Castle Rock, CDOT ITS Branch, Centennial, Central City, Cherry Hills Village, 

City of Colorado Springs, Columbine Valley, Commerce City, Dacono, Delta, Denver, Douglas 

County, Durango, Eagle County Government, Edgewater, Englewood, Erie, Federal Heights, 
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Colorado adopted state small cell legislation.5 The September Order states that “we 

reach a decision today that does not preempt nearly any of the provisions passed in 

recent state-level small cell bills.”6 However the September Order never makes 

clear what precisely is (or is not) preempted in any such state legislation, and 

Colorado’s state law conflicts with the September Order on a variety of significant 

issues.  Colorado’s law allows either 90 or 150 days to approve or deny 

applications and does not include the time needed to reach proprietary agreements 

for access to municipal property,7 while the September order slashes those 

timeframes to 60 or 90 days and expressly encompasses any time to reach such 

agreements.8 Whereas the Colorado small cell law’s definition for a small cell 

limits non-antenna equipment to 17 cubic feet,9 the September Order allows up to 

28 cubic feet.10  The September Order purports to allow local governments to 

                                                           

Fort Collins, Fort Lupton, Frederick, Glendale, Golden, Grand Junction, Greeley, Greenwood 

Village, Idaho Springs, Jefferson Public Schools, Lafayette, Lakewood, Larimer County, 

Littleton, Lone Tree, Longmont, Louisville, Loveland, Lyons, Montrose, Northglenn, Paonia, 

Parker, Pitkin County, Region 10 L.E.A.P., Inc., Sheridan, Southwest Colorado Council of 

Governments, Thornton, Westminster, Wheat Ridge, Wray. The CCUA undertakes education 

and advocacy in areas such as telecommunications law and policy, cable franchising and 

regulation, zoning of wireless communications facilities, broadband network deployment, public 

safety communications, rights-of-way management, and operation of government access 

channels. The CCUA is the Colorado chapter of the National Association of 

Telecommunications Officers and Advisors (“NATOA”) and an affiliate of the Colorado 

Municipal League. 
5 H.B. 1193 70th Gen. Assemb., 1st Sess. (Colo. 2017).  
6 September Order at ¶ 6.  
7 Colo. Rev. Stat. § 29-27-403 (2018). 
8 September Order at ¶92; ¶105. 
9 Colo. Rev. Stat. §29-27-402(4). 
10 47 C.F.R. 1.6002(l)(2019). 
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recover their actual costs in connection with use of rights-of-way but creates a 

legal presumption that any fees in excess of $100 per application or $500 per 

batched application are unreasonable and violate federal law.11  Colorado law has 

similarly provided for cost recovery in connection with a permit process but 

creates no cap over which a community’s fees are presumed to violate the law.12   

These conflicting-but-overlapping legal standards create uncertainty in how 

states like Colorado and their instrumentalities assert their local authority without 

legal jeopardy. Before the September Order, state and local government processes 

and fees could be challenged but the challenger bore the evidentiary burdens. The 

September Order flips this longstanding principle on its head and, especially where 

a state legislature has provided for processes and/or fees that differ from the 

September Order, states and their instrumentalities are left to guess as to how local 

fees are to be assessed and how a court would handle a challenge to a claim that 

fees may be excessive.  

Because of the conflicts between the September Order and Colorado state 

law, and the Commission’s own statements in its Order about not preempting 

nearly anything (but presumably, preempting something) in state small cell bills, 

Colorado local jurisdictions are in the unenviable position of attempting to in good 

                                                           
11 September Order at ¶¶ 79-80. 
12 See Colo. Rev. Stat. § 38-5.5-107(b) (2018); Bloom v. City of Fort Collins, 784 P.2d 304 

(Colo. 1989) .  
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faith comply with a state statute and federal order that diverge. The uncertainty that 

this has generated affects not only local governments but the wireless industry as 

well as they request that local governments follow the law in acting upon their 

applications, but what exactly the law is, remains unclear. Prolonging this 

uncertainty while the Commission contemplates a tangentially related petition for 

reconsideration will only extend this hardship for all parties. 

B.  Opponent City of Seattle, Washington is harmed by the 

implementation of the September Order, which harm will be exacerbated by any 

delay in this appeal. Affidavit of Jenny A. Durkan, Mayor of the City of Seattle, 

(Mar. 7, 2019) at 11, attached as Exhibit “A”. Seattle City Light’s (the City’s 

municipal utility) pole attachment rates are based on fair market value. Id. at 12. 

The City has several long-term agreements with providers based on these fair 

market rates. Id.  

However, the September Order jeopardizes the ability of the City to enforce 

these agreements. Id. at 13. The Commission extended its fee restrictions to these 

agreements but allowed the City’s attachers to decide whether or not to honor an 

existing agreement. See September Order at ¶ 66.  

Further, should any party wish to enter into a new long-term agreement for a 

pole attachment, Seattle faces a legal conundrum. If Seattle continues to charge its 

market-based rates, then it faces the risk that it will be acting in contravention of 
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federal law under the September Order. Id. at ¶ 73. Yet, if Seattle lowers its rates 

for new entrants to comply with the Commission’s edicts, the City risks being 

accused of violating the Communications Act by treating similarly situated parties 

differently. Id. at ¶ 50. Prompt resolution of the legal issues raised by the 

September Order is necessary to resolve the quandary in which the City of Seattle 

now finds itself. 

C. Legal harms are not just limited to situations where the September 

Order conflicts with the rights and obligations in a state small-cell statute or pole 

attachment agreement. The experiences of members of the League of California 

Cities illustrate how the September Order establishes a byzantine regulatory 

scheme that requires municipalities to do more with less time and fewer resources 

or face harsher consequences.  

Municipalities may review applications for completeness but only within the 

first 10 calendar days and cannot prohibit document dumps by carriers who submit 

“batched” applications. September Order at ¶¶ 114 and 143. Failure to meet 

deadlines—no matter how many applications flood across the permit counter—

may result in applications deemed complete and legal presumptions that a failure 

to act was motivated by an intent to effectively prohibit telecommunication 

services. Id. at ¶¶ 117–18. 
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Municipalities may recover their actual, reasonable and nondiscriminatory 

costs to review applications but the Commission’s “presumptively reasonable” 

$100 application fee would hardly cover more than one or two hours in total time 

spent by municipal staff.13 Fees that exceed more than $100 per application are 

presumed to violate the Commission’s cost-based mandate. September Order at ¶ 

79. 

Legal harms from these regulations are not hypothetical. For example, two 

days after the new restrictions on review processes and fees went into effect, 

Crown Castle, a communications infrastructure provider, began to dump 

applications on the City of El Monte, California, a member of the League of 

California Cities. Affidavit of Tony Bu, Assistant Planner, City of El Monte, Cal. 

(Mar. 7, 2019) at ¶¶ 11–13 (“El Monte Aff.”), attached as Exhibit “B”. Day after 

day, Crown Castle would tender batched applications. Id. at ¶ 11–13. Within two 

months, El Monte received more applications from one single applicant than it 

received in the last five years combined. Id. at ¶ 14.  

Although the city adopted a requirement that all applications be submitted 

with digital format copies to expedite their completeness review, Crown Castle’s 

                                                           
13 The rate for staff time in many large or urban cities exceeds $100 per hour. Even in a smaller 

city like Yuma, Arizona, with less than 100,000 residents, the post-construction inspection alone 

costs $50 per hour. https://www.yumaaz.gov/documents/community-development/fee-

schedules/PermitFeeSchedules.pdf. 
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representatives tendered voluminous paper applications without digital copies and, 

in one instance, even submitted an empty thumb drive that supposedly contained 

the missing digital copies. Id. at ¶ 13. El Monte also adopted a cost-based review 

fee calculated by the average staff time per application, Id. at ¶ 15. but Crown 

Castle refused to pay more than $100 per application (less than one seventh the 

actual cost to the city) and, on one occasion, withdrew applications filed with the 

correct fee and resubmitted the same applications with the $100 fee. El Monte Aff. 

at ¶¶ 11 and 13.  

El Monte’s compliance efforts—digitizing application reviews and 

establishing fees based on time and material costs—do little to protect the city 

from the harms inflicted by such bad-faith conduct under the color of the 

September Order. The manifest purpose in the applicant’s conduct is to overwhelm 

city staff with paperwork to avoid the obligation to submit a complete application 

and/or force the city to reject applications based on fees. See, e.g., El Monte Aff. at 

¶ 11. The city bears the burden to review dozens of applications in a matter of 

days, which necessarily detracts from other municipal functions, services and 

obligations. See id. at ¶ 17. And recalcitrant applicants who intentionally ignore 

basic requirements designed for compliance with the September Order can simply 

run out the clock or wait for a denial, file a lawsuit and enjoy legal presumptions 

against the city that will render a defense extremely difficult. 
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Litigation over these issues is also not hypothetical. For example, one month 

after the September Order became partially effective, Crown Castle Fiber LLC 

filed a lawsuit against the City of Torrance, California, another member of the 

League of California Cities. See Complaint, Crown Castle Fiber LLC v. City of 

Torrance, No. 2:19-cv-01205-RSWL-MAA (filed Feb. 15, 2019) (“Crown Castle 

Complaint”), attached as Exhibit “C”. The city denied certain applications 

submitted in late 2017 based on its then-current zoning code requirements that 

applicants demonstrate a need for a facility that fails to meet the basic design 

criteria. Id. at 8. Crown Castle alleges that the September Order bars such local 

aesthetic siting regulations based on a demonstration of need. See id. at 5. In 

addition to costs and attorneys’ fees, Crown Castle asks the district court to 

permanently enjoin the denials and to order the city to “approve the [applications] 

and to issue any and all necessary land use approvals . . . .” Id. at 15.14 

                                                           
14 A peculiar feature in the Crown Castle Complaint is that it asks a district court to retroactively 

apply provisions in the September Order that have not yet taken effect. Id. at 15. The city denied 

the applications nearly a year before the Commission released the September Order. See id. at 8. 

At the time Crown Castle filed the complaint, only the restrictions on fees and review periods 

were in effect. The other restrictions in the September Order, such as the alleged prohibition on 

requirements to demonstrate a need, would not go into effect for another two months. See Order 

Denying Motion for Stay, In the Matter of Accelerating Wireless Broadband Deployment By 

Removing Barriers to Infrastructure Investment, WT Docket N. 17-79 and WC Docket No. 17-

84, DA 18-1240 at ¶ 4 (Dec. 10, 2018). If one of the largest multinational communications 

infrastructure providers cannot correctly interpret and apply the provisions in an FCC order that 

it lobbied for, the chances of fragmented interpretations and decisions among district courts 

would seem significant.   
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Experiences by the Opponents and their members in just a few short months 

since the September Order’s effective date illustrate that the direct and immediate 

legal harms are likely continue and become worse if this Court’s proceedings are 

held in abeyance. Applications, whether complete and paid for or not, will continue 

to bury local government staff. Municipalities who fail to manage the workload or 

attempt to assert whatever authority they may still retain will face new liabilities 

under new legal theories and increased evidentiary burdens. Litigation in the 

district courts will likely produce interpretations and outcomes as fragmented and 

inconsistent as the September Order itself.    

CONCLUSION 

Therefore, the movants respectfully request that the Court deny the 

Commission’s request for abeyance, grant the request for consolidation, and 

further schedule a case management conference to establish a briefing schedule, 

and compel the Agency to file the record in accordance with their duties under 

F.R.A.P. 17 so that all parties may begin preparing their arguments to better 

effectuate a timely resolution of this appeal. 

Dated:   March 7, 2019 
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