
UNITED STATES COURT OF APPEALS  
FOR THE NINTH CIRCUIT 

THE CITY OF PORTLAND, 
OREGON 

Petitioner, 

v. 

UNITED STATES OF AMERICA 

and 

FEDERAL COMMUNICATIONS 
COMMISSION

Respondents 

Case No. __ 

PETITION FOR REVIEW 
of Order of the Federal 
Communications Commission 

Pursuant to Section 402(a) of the Communications Act of 1934, as amended 

(the “Communications Act”), 47 U.S.C. § 151 et seq., and Sections 2342(1) and 

2344 of Title 28 of the United States Code, 28 U.S.C. §§ 2342, 2344; and in 

accordance with Federal Rules of Appellate Procedure 15, the City of Portland, 

Oregon (the “City”), hereby petitions for review of the Declaratory Ruling of the 

Federal Communications Commission (“FCC”) in the attached Third Report and 

Order and Declaratory Ruling , In the Matter of Accelerating Wireless Broadband 

Deployment By Removing Barriers to Infrastructure Investment, FCC 18-111, WT 

Docket No. 17-79 (the “Ruling”), which, inter alia, finds that state and local de 

facto and de jure moratoria on broadband wireline or wireless deployment, including 
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restrictions on the weight of  trucks permitted on roads, violate 47 U.S.C. §§ 253(a) 

and are not generally saved from preemption by 47 U.S.C. §253(c).  The Ruling 

was adopted on August 2, 2018, and released on August 3. The Declaratory Ruling 

was not published in the Federal Register and was effective upon its release.1

Venue is proper in this Court under 28 U.S.C. § 2343.  The City is located in 

this judicial circuit.  On June 17, 2017, the City filed comments in the FCC 

proceeding which led to the Ruling, as part of a coalition of local governments. 

The Ruling exceeds the FCC’s statutory authority; is arbitrary and capricious 

and an abuse of discretion; and is otherwise contrary to law, including the  

Constitution of the United States.  The City respectfully requests that this Court 

hold unlawful, vacate, enjoin, and set aside the Declaratory Ruling; and grant such 

other relief as it may deem appropriate. 

Respectfully submitted, 

/s/ Joseph Van Eaton  
Joseph Van Eaton 
Best Best & Krieger LLP 
2000 Pennsylvania Ave, N.W. Suite 5300 
Washington, DC  20006 
Phone: (202) 785-0600 
Fax:  (202) 785-1234 
Counsel for the City of Portland, Oregon 

October 2, 2018 

1 The Third Report and Order was published in the Federal Register on September 
14, 2018. 83 FR 46812. 

  Case: 18-72689, 10/02/2018, ID: 11032893, DktEntry: 1-5, Page 2 of 124
(17 of 355)


	18-72689
	1 Docketing Letter - 10/02/2018, p.1
	1 Case Opening Packet - 10/02/2018, p.4
	UNITED STATES COURT OF APPEALS for the NINTH CIRCUIT
	After Opening a Case – Counseled Non-Immigration Agency Cases
	Court Address – San Francisco Headquarters
	Court Addresses – Divisional Courthouses
	Court Website – www.ca9.uscourts.gov
	Court Phone List
	Electronic Filing - CM/ECF
	Rules of Practice
	Practice Resources
	Admission to the Bar of the Ninth Circuit
	Notice of Change of Address
	Payment of Fees
	Motions Practice
	Emergency or Urgent Motions
	Briefing Schedule
	Extensions of Time to file a Brief
	Contents of Briefs and Record
	Excerpts of Record
	Mediation Program
	Oral Hearings
	Ninth Circuit Appellate Lawyer Representatives APPELLATE MENTORING PROGRAM

	1 Mediation Letter - 10/02/2018, p.13
	1 Mediation Questionnaire - 10/02/2018, p.14
	1 Petition for Review - 10/02/2018, p.16
	16 Main Document - 10/25/2018, p.140
	16 Exhibit A - 10/25/2018, p.149
	16 Exhibit B - 10/25/2018, p.270
	16 Exhibit C - 10/25/2018, p.295
	16 Exhibit D - 10/25/2018, p.323
	16 Exhibit E - 10/25/2018, p.353


