UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT
CITY OF NORTH LITTLE ROCK, )
ARKANSAS, )
)
and )
)
MISSOURI ASSOCIATION OF )
MUNICIPAL UTILITIES, )
)
Petitioners, )
) Case No.
VS. )
) MOTION FOR STAY
) PENDING APPEAL OF
FEDERAL COMMUNICATIONS ) FCC RULING AND ORDER
COMMISSION,
and

UNITED STATES OF AMERICA,

N N N N N N N

Respondents.
Petitioners, City of North Little Rock, Arkansas (“City”) and Missouri
Association of Municipal Utilities (“MAMU”) (collectively the “Municipal
Parties”) move for a stay pending appeal of the Federal Communications
Commission’s (“Commission”) Declaratory Ruling, and Third Report and Order,

Accelerating Wireless Broadband Deployment by Removing Barriers to
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Infrastructure Investment,(“Order”’),’ pursuant to 5 U.S.C. § 705 and Federal Rule
of Appellate Procedure 18(a). The Municipal Parties have filed, concurrently with
this Motion, their Petition for Review and are committed to pursuing this appeal.
INTRODUCTION AND BACKGROUND

The City 1s located in Pulaski County, Arkansas, United States, across the
Arkansas River from Little Rock in the central part of the state. The population
was 62,304 at the 2010 census. In 2017 the estimated population was 65,911,
making it the seventh-most populous city in the state. It operates its own electric
utility. As such, the City will be required to comply with the Commission’s Order.

MAMU is a Missouri state-wide trade organization open for membership to
any municipality owning and operating its own utility, including electric, natural
gas, water, wastewater, and broadband services. MAMU is a 501(¢)(6) non-profit
association. MAMU provides communication, education, training, and other self-
help activities on a cooperative basis for community-owned utilities in order to
help member utilities increase effectiveness as individual operating utilities. All of
MAMU’s members who operate electric utilities are similarly situated with the

City and will be required to comply with the Order.

'WT Docket No. 17-79 and WC Docket No. 17-84, FCC 18-133 (“Order”). The
Order and new regulations were published in the Federal Register on October 15,
2018. See 83 Fed. Reg. 51867. A copy of the Order is attached as Exhibit 1 hereto.
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In the Order, the Commission approved sweeping regulations for 5G
wireless infrastructure, significantly curtailing the authority of states and localities
in how this infrastructure is constructed and deployed. The ultimate result is that
the provisions of this Order will significantly and negatively impact local
governments’ ability to protect and serve public property, safety and welfare.

Importantly, the Order creates uncertainty as to whether the City can rely on
and enforce its current pole attachment ordinance, which has been a traditional
means for numerous cities and local governments to specify basic safety and other
standards which protect both life and property. As shown below, a
telecommunications provider is already attacking the City’s ordinance, alleging
that it does not comply with the Order.

In addition, since the Order no longer recognizes the distinction between a
City’s proprietary interests versus its governmental regulatory interests, the City
will lose its proprietary right to use and exercise control over its City-owned
property and assets, leaving the local authority and its citizens subject to the whims
of telecommunication providers. Due to the time and expense involved in
constructing the necessary infrastructure for these devices, it is improbable that
once installed any of them will be removed in the near future regardless of this

Court’s ruling on the Petition for Review.
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Pursuant to Rule 18(a)(2)(A)(i) and 28 USC Sec. 2112(a)(4), the Municipal
Parties seek a stay initially from this Court, because it “would be impracticable” to
seek a stay from the FCC since the Declaratory Ruling has been issued and the
Order will take effect January 14, 2019. Further, City has already received
demands from a wireless carrier to comply with the Order.” Consequently, there is
insufficient time to prevent the implementation of the Commission’s Order, and
the resulting irreparable harm, prior to a rapid deployment of small cell wireless
attachments within the electrical space of the Municipal Parties facilities.

LEGAL STANDARD

The Supreme Court set out the requirements for a stay pending appeal in
Hilton v. Braunskill, 481 U.S. 70, 76, 95 L. Ed. 2d 724, 107 S. Ct. 2113 (1987).
This Court discussed the same requirements in James River Flood Control Assoc. v
Watt, 680 F2d 543,544 (8" Cir. 1982):

The party seeking a stay pending appeal must show (1) that it is likely to

succeed on the merits; (2) that it will suffer irreparable injury unless the stay

is granted; (3) that no substantial harm will come to other interested parties;
and (4) that the stay will do no harm to the public interest.

Although this Court did not issue a stay, in Dataphase Sys., Inc. v. C.1. Sys.,

Inc.’, it carefully articulated the weighing of these four factors in determining

whether injunctive relief is appropriate stating:

2Exhibit C of Affidavit of Joe Smith, Exhibit 2 attached hereto.
* Dataphase Sys., Inc. v. C.I. Sys., Inc., 640 F.2d 109, 113 (8" Cir. 1981.)
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In balancing the equities no single factor is determinative. The

likelihood that plaintiff ultimately will prevail is meaningless in

isolation. In every case, it must be examined in the context of the

relative injuries to the parties and the public. If the chance of

irreparable injury to the movant should relief be denied is outweighed

by the likely injury to other parties litigant should the injunction be

granted, the moving party faces a heavy burden of demonstrating that

he is likely to prevail on the merits. Conversely, where the movant has

raised a substantial question and the equities are otherwise strongly in

his favor, the showing of success on the merits can be less.”

As shown below, the injuries to the Municipal Parties vastly outweigh the
likely injury to other parties, and this Court should grant a stay.

ARGUMENT
1. CITY’S APPEAL HAS SUBSTANTIAL LIKLIHOOD OF SUCCESS

The Commission committed serious legal errors in issuing the Order, each
sufficient alone to demonstrate that the Municipal Parties are likely to succeed on
the merits of the appeal.

First, the Commission lacks the statutory authority under the
Communications Act of 1934° to regulate attachments to public power utility

poles. As the Commission has consistently recognized, the FCC “does not have

authority to regulate attachments to poles that are municipally or cooperatively

‘1d.

> The Communications Act of 1934, 47 U.S.C. § 151 ef seq.
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owned.”® The clear statutory exemption, set forth in 47 U.S.C. § 224, imposes
federal pole attachment requirements only upon entities that meet the definition of
“utility” in Section 224(a)(1). The term “utility” is defined to exclude local
governments, cooperatives, and railroads:
The term “utility” means any person whose rates or charges are regulated by
the Federal Government or State and who owns or controls poles, ducts,
conduits or rights of way used, in whole or in part, for any wire
communications. Such term does not include any railroad, any person who is
cooperatively organized, or any person owned by the federal government or
any State.’
Section 224(a)(3), in turn, defines “State” as “any State, territory, or possession of
the United States, the District of Columbia, or any political subdivision, agency, or
instrumentality thereof.” Public power utilities are governmentally owned, and
include entities such as municipal utilities, public utility districts, irrigation
districts, and state-created entities.
The law is clear that municipal utilities are explicitly excluded from FCC
pole attachment regulations, and the Commission exceeded its authority in
including them in the Order. Even assuming, for purposes of argument only, that

the Order is otherwise within the authority of the Commission to issue, it still

should not apply to municipal utilities like the City or MAMU member cities.

*See, e.g., Report and Order, In the Matter of Implementation of Section 224 of the
Act, WC Docket No. 07-245, Appendix B, 4] 46, released April 7, 2011.
747 U.S.C. § 224(a)(1) (emphasis added).
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Second, the FCC exceeds its statutory authority by interfering with the
proprietary rights of public power utilities. In the Order, the Commission relies on
Section 253 for its conclusion that it can regulate municipal utilities. However,
Section 253 only applies to local and state governments acting in a governmental,
regulatory capacity, so the Commission has no authority to regulate municipal
utilities when they operate in a proprietary capacity.

Recognizing the regulatory versus proprietary distinction, the Commission
and courts have previously concluded that these section 253 provisions relate to
state and local governments when they are acting in their regulatory capacity —
e.g., issuing permits for the use of the public right of ways — as opposed to when
they are acting in a proprietary capacity, such as when they lease or rent utility
facilities or property.® Further, the Commission recognizes this distinction as
evidenced by one of its prior decisions in 2014, when it stated that neither §253 or
§332 apply to the “non-regulatory decisions of a state or locality acting in its

proprietary capacity.”’

* Owest Corp. v. City of Portland, 385 F.3d 1236, 1240 (9th Cir. 2004)
(recognizing that Section 253(a) preempts only “regulatory schemes”); Sprint
Spectrum v. Mills, 283 F.3d 404, 421 (2d Cir. 2002) (finding that Section 332(c)(7)
“does not preempt nonregulatory decisions of a local governmental entity or
instrumentality acting in its proprietary capacity”).

*In the Matter of Acceleration of Broadband Deployment by Improving Wireless
Facility Siting Policies, WT Docket No. 13-238, Report and Order, 29 FCC Rcd.
12865 (2014), at 4239.
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Given that the Commission ignores the plain language of the relevant
statutes and its own prior rulings, the Municipal Parties have a substantial
likelihood of success on the merits of the appeal. This Court should grant a stay in
this case.

2. THE STAY WILL PREVENT IRREPARABLE HARM

The City will suffer immediate, permanent, and irreparable injury if it is not
granted injunctive relief because the Order creates uncertainty as to whether the
city can enact reasonable standards to protect life and property, and because a
telecommunications provider is already demanding the City comply with the Order
rather than its ordinance. The Commission’s Order makes it clear that the effect of
its ruling is not limited to new ordinances and attachment agreements but could
also apply to preempt portions of existing agreements that are found to contain
terms or conditions that are contrary to the findings of the Order. In effect, the
Order ignores the fact that local authorities are in the best position to insure the
safety of their system and employees.

Municipal utilities have traditionally utilized ordinances and attachment
agreements to ensure adequate safety for workers and the public. The City Council
of North Little Rock adopted the “Small Wireless Communication Facility

Regulation,” (“ordinance”) on July 23, 2018."° This ordinance created a process to

© Affidavit of Joe Smith, paragraph 3 and Exhibit A thereto, Exhibit 2 hereto.
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allow licensed telecommunication service providers to attach small cell devices to
city-owned poles.'' The ordinance was developed in cooperation with a
neighboring city.'? It was based upon substantial comments from
telecommunication service providers."”

The ordinance was intended to improve the wireless communication services
offered to the City’s citizens without compromising: (a) the safety of city
employees; (b) the integrity of city infrastructure; or (c) the appearance of the
community.'* It was also important that the ordinance would assess sufficient fees

to avoid subsidizing private business.

Importantly, small cell devices are currently being installed pursuant to the
ordinance. The current system is working, even without the Commission’s Order.

Now, the Order is not yet in effect, but a telecommunications provider is
already challenging the City’s ordinance, alleging that it violates the new Order. "
Further, the telecommunications provider indicates that it wants to develop its

network at a “greater pace” and wants the City to revise its ordinance to comply

with the Order. '

M.

2 14d.

B 1.

'*1d. at paragraph 4.

1 1d. Exhibit C, thereto.
1d.
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It is uncertain if the City will have to renegotiate with all of the other
providers to whom it has granted permits. If it does, that could create a significant
administrative burden on the City. Because of the uncertainty that the Order
creates, this Court should issue a stay. A stay will allow and encourage the City
and telecommunication providers to continue to collaborate as they do now.

3. ASTAY WILL NOT SUBSTANTIALLY HARM OTHERS

The equities strongly weigh in favor of granting the stay. While, as shown
above, the City will suffer harm, others will suffer very little or no harm in the
wake of a stay. As for the telecommunication providers, it has been the practice in
Arkansas and Missouri for municipalities to work with telecommunication
providers to develop pole attachment agreements that set out reasonable and
mutually agreeable standards and requirements for small cell wireless facilities, as
well as develop the best siting locations that benefit both the City and the
providers. If the Commission is allowed to implement the Order without a stay,
the collaboration that now occurs on a regular basis will be endangered.

However, by granting the stay, the status quo will be maintained, which
allows all parties, including the telecommunication providers, to avoid significant
expenditures of time and money to conform to an entirely different regulatory
scheme that at present is uncertain for all involved. Even the Commission itself

acknowledges that “[m]any states and localities have acted to update and
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modernize their approaches to small cell deployments. They are working to
promote deployment and balance the needs of their communities.”'” The stay will
maintain that status quo, and is not a moratorium on the deployment of small cell
wireless attachments. The deployment of such facilities will continue, just as it has
for the last several years.

The equities in this case support a stay of the order pending appeal.

4. THE PUBLIC INTEREST FAVORS GRANTING A STAY

Granting a stay will help alleviate the current uncertainty that has been
created by the Order, and is in the public interest to alleviate such uncertainty. As
noted above, the current status quo, which continues to work for both the City and
the telecommunications providers with whom it has been working, is challenged
by the Order. The current ordinance and permit process utilized by the city
adequately addresses safety standards and other important provisions. The
uncertainty caused by the Order negatively impacts the ability of the City to
adequately protect the safety and property of the City.

A stay will ensure that the deployment of small cell wireless facilities will
proceed with the appropriate safety standards, requirements, and overall benefit for
everyone. The alternative is moving forward with much uncertainty, which will be

to the detriment to all.

¥ See Order at 5.
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WHEREFORE, the Municipal Parties request that this Court issue a stay
enjoining Respondents from implementing the FCC’s Declaratory Ruling, and
Third Report and Order, Accelerating Wireless Broadband Deployment by
Removing Barriers to Infrastructure Investment,(“Order’”), WT Docket No. 17-79
and WC Docket No. 17-84, FCC 18-133, until a full hearing on the merits of the
Municipal Parties’ Petition for Review may be heard. This Court can establish a
briefing schedule that will protect the interests of all the participants, avoid
unnecessary and misdirected compliance costs, and the uncertainty that the Order

has created in the market.
Respectfully submitted,

/s/Terry M. Jarrett

Terry M. Jarrett

Penny Speake

Peggy Whipple

HEALY LAW OFFICES, LLC
514 E. High St., Suite 22
Jefferson City, MO 65101
Telephone: (573) 415-8379
Facsimile: (573) 415-8379
Email: terry@healylawoffices.com
penny(@healylawoffices.com
pegey@healylawoffices.com

Counsel for Petitioners

City of North Little Rock, Arkansas
Missouri Association of Municipal
Utilities
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EXHIBIT 1
September 5, 2018

FCC FACT SHEET'

Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment;
Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment
Declaratory Ruling and Third Report and Order
WT Docket No. 17-79; WC Docket No. 17-84

Background: To meet rapidly increasing demand for wireless services and prepare our national
infrastructure for 5G, providers must deploy infrastructure at significantly more locations using new,
small cell facilities. Building upon streamlining actions already taken by state and local governments,
this Declaratory Ruling and Third Report and Order is part of a national strategy to promote the timely
buildout of this new infrastructure across the country by eliminating regulatory impediments that
unnecessarily add delays and costs to bringing advanced wireless services to the public.

What the Declaratory Ruling and Third Report and Order Would Do:

e Clarify the scope and meaning of the effective prohibition standard set forth in Sections 253 and
332(c)(7) of the Communications Act as they apply to state and local regulation of wireless
infrastructure deployment.

e Conclude that Sections 253 and 332(c)(7) limit state and local governments to charging fees that are
no greater than a reasonable approximation of their costs for processing applications and for
managing deployments in the rights-of-way.

e Identify specific fee levels for small wireless facility deployments that presumably comply with the
relevant standard.

e Provide guidance on certain state and local non-fee requirements, including aesthetic and
undergrounding requirements.

e Establish two new shot clocks for small wireless facilities (60 days for collocation on preexisting
structures and 90 days for new builds) and codify the existing 90 and 150 day shot clocks for non-
small wireless facility deployments that were established in the 2009 Declaratory Ruling.

e Make clear that all state and local government authorizations necessary for the deployment of
personal wireless service infrastructure are subject to those shot clocks.

e Conclude that a failure to act within the new small wireless facility shot clock constitutes a
presumptive prohibition on the provision of services. Accordingly, we would expect local
governments to provide all required authorizations without further delay.

! This document is being released as part of a “permit-but-disclose” proceeding. Any presentations or views on the
subject expressed to the Commission or its staff, including by email, must be filed in WT Docket No. 17-79 and WC
Docket No. 17-84, which may be accessed via the Electronic Comment Filing System (https://www.fcc.gov/ecfs/).
Before filing, participants should familiarize themselves with the Commission’s ex parte rules, including the general
prohibition on presentations (written and oral) on matters listed on the Sunshine Agenda, which is typically released
a week prior to the Commission’s meeting. See 47 CFR § 1.1200 et seq.
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EXHIBIT 1
Federal Communications Commission FCC-CIRC1809-02

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of )

)
Accelerating Wireless Broadband Deployment by ) WT Docket No. 17-79
Removing Barriers to Infrastructure Investment )

)
Accelerating Wireline Broadband Deployment by ) WC Docket No. 17-84
Removing Barriers to Infrastructure Investment )

DECLARATORY RULING AND THIRD REPORT AND ORDER"
Adopted: [] Released: []

By the Commission:

TABLE OF CONTENTS

Heading Paragraph #
I. INTRODUCTION.....ccutiiitiieieiteitet ettt sttt ettt ettt sttt s st s s e s b et et e st e st eseesessesensenseseanas 1
IIL. BACKGROUND .......ooiiiitiieeteeet ettt ettt b e st e et e st st s tessensenaeneeneaneas 14
A. Legal BaCKGround..........ccooiiiiiiiiiiiiiiiieeee ettt et 14
B. The Need for COmmISSION ACHON .....ccueueieuieiiriirtirieieieeetete et ste et eseese s e s e e seeseeseesessesseseens 23
III. DECLARATORY RULING ......ooittitiititiieietneet ettt sttt sttt sseesessenseneenaeneas 30
A. Overview of the Section 253 and Section 332(c¢)(7) Framework Relevant to Small
Wireless Facilities DEPlOYMENT ......c..ccueiriririiiirieieieieeese ettt 34
B. State and LOCal FEES ......ccuviririiiiiiiiire ettt ene 41
C. Other State and Local Requirements that Govern Small Facilities Deployment........................... 78
D. States and Localities Act in Their Regulatory Capacities When Authorizing and Setting
Terms for Wireless Infrastructure Deployment in Public Rights of Way.........cccccoevvviviinieienennee. 88
E. Responses to Challenges to Our Interpretive Authority and Other Arguments...............c.ccueeneen.. 94
IV. THIRD REPORT AND ORDER ......oooiiiiiiiieiee ettt sttt e 99
A. New Shot Clocks for Small Wireless Facility Deployments ............ccccoevvevveeieeieeieeiecieeneene 100
1. Two New Section 332 Shot Clocks for Deployment of Small Wireless Facilities ............... 101

* This document has been circulated for tentative consideration by the Commission at its September 2018 open
meeting. The issues referenced in this document and the Commission’s ultimate resolution of those issues remain
under consideration and subject to change. This document does not constitute any official action by the
Commission. However, the Chairman has determined that, in the interest of promoting the public’s ability to
understand the nature and scope of issues under consideration, the public interest would be served by making this
document publicly available. The FCC’s ex parte rules apply, and presentations are subject to “permit-but-disclose”
ex parte rules. See, e.g., 47 C.F.R. §§ 1.1206, 1.1200(a). Participants in this proceeding should familiarize
themselves with the Commission’s ex parte rules, including the general prohibition on presentations (written and
oral) on matters listed on the Sunshine Agenda, which is typically released a week prior to the Commission’s
meeting. See 47 CFR §§ 1.1200(a), 1.1203.
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EXHIBIT 1

Federal Communications Commission FCC-CIRC1809-02
2. Batched Applications for Small Wireless Facilities.........cceccverevircrieciieciienieeneesieseesresreene 109
B. New Remedy for Violations of the Small Wireless Facilities Shot Clocks............cccecveevveieennen. 112
C. Clarification of Issues Related to All Section 332 Shot ClocksS.........ccceevviieiiieiiieciiecieeeeeee, 128
1. Authorizations Subject to the “Reasonable Period of Time” Provision of Section
332(C)(TI(B)(I1) v eenvemveeneeneenieeiiee sttt ettt ettt e b ettt eb et e bt eat et e bt ent et e eb e et et e sbeeneennens 128
2. Codification of Section 332 Shot CIOCKS ........ccoviiiiiiiiiiecieeceecee e 134
3. Collocations on Structures Not Previously Zoned for Wireless Use..........cccceevveeecieeennreenne. 136
4. When Shot Clocks Start and Incomplete Applications ...........ccevvvevveriervesciencreereereeveenens 137
V. PROCEDURAL MATTERS .......ootetteet sttt ettt ettt sttt esa e s enaessesseeneensas 143
VI. ORDERING CLAUSES ... oottt ettt ettt et et et e s te et e sesteestenseeseeseensesseensensesseensan 146

APPENDIX A -- Final Rules
APPENDIX B -- Comments and Reply Comments
APPENDIX C -- Final Regulatory Flexibility Analysis

L. INTRODUCTION

1. America is in the midst of a transition to the next generation of wireless services, known
as 5G. These new services can unleash a new wave of entrepreneurship, innovation, and economic
opportunity for communities across the country. The FCC is committed to doing our part to help ensure
the United States wins the global race to 5G to the benefit of all Americans. Today’s action is the next
step in the FCC’s ongoing efforts to remove regulatory barriers that would unlawfully inhibit the
deployment of infrastructure necessary to support these new services. We proceed by drawing on the
balanced and commonsense ideas generated by many of our state and local partners in their own small
cell bills.

2. Supporting the deployment of 5G and other next-generation wireless services through
smart infrastructure policy is critical. Indeed, upgrading to these new services will, in many ways,
represent a more fundamental change than the transition to prior generations of wireless service. 5G can
enable increased competition for a range of services—including broadband—support new healthcare and
Internet of Things applications, speed the transition to life-saving connected car technologies, and create
jobs. Tt is estimated that wireless providers will invest $275 billion over the next decade in next-
generation wireless infrastructure deployments, which should generate an expected three million new jobs
and boost our nation’s GDP by half a trillion dollars. Moving quickly to enable this transition is
important, as a new report forecasts that speeding 5G infrastructure deployment by even one year would
unleash an additional $100 billion to the U.S. economy.! Removing barriers can also ensure that every
community gets a fair shot at these deployments and the opportunities they enable.

3. The challenge for policymakers is that the deployment of these new networks will look
different than the 3G and 4G deployments of the past. Over the last few years, providers have been
increasingly looking to densify their networks with new small cell deployments that have antennas often
no larger than a small backpack. From a regulatory perspective, these raise different issues than the
construction of large, 200-foot towers that marked the 3G and 4G deployments of the past. Indeed,
estimates predict that upwards of 80 percent of all new deployments will be small cells going forward.
To support advanced 4G or 5G offerings, providers must build out small cells at a faster pace and at a far
greater density of deployment than before.

4. To date, regulatory obstacles have threatened the widespread deployment of these new
services and, in turn, U.S. leadership in 5G. The FCC has lifted some of those barriers, including our
decision in March 2018, which excluded small cells from some of the federal review procedures designed

! Accenture Strategy, Accelerating Future Economic Value From the Wireless Industry at 2 (2018),
https://ecfsapi.fcc.gov/file/10719049775997/Accenture-Strategy-Wireless-5G-Accelerating-Economic-Value-POV-
July-2018.pdf.
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EXHIBIT 1
Federal Communications Commission FCC-CIRC1809-02

for those larger, 200-foot towers. But as the record here shows, the FCC must continue to act in
partnership with our state and local leaders.

5. Many states and localities have acted to update and modernize their approaches to small
cell deployments. They are working to promote deployment and balance the needs of their communities.
At the same time, the record shows that problems remain. In fact, many state and local officials have
urged the FCC to continue our efforts in this proceeding and adopt additional reforms. Indeed, we have
heard from a number of local officials that the excessive fees or other costs associated with deploying
small scale wireless infrastructure in large or otherwise “must serve” cities are materially inhibiting the
buildout of wireless services in their own communities.

6. We thus find that now is the appropriate time to move forward with an approach geared
at the conduct that threatens to limit the deployment of 5G services. In reaching our decision today, we
have benefited from the input provided by a range of stakeholders, including state and local elected
officials. FCC leadership spent substantial time over the course of this proceeding meeting directly with
local elected officials in their jurisdictions. In light of those discussions and our consideration of the
record here, we reach a decision today that does not preempt nearly any of the provisions passed in recent
state-level small cell bills. We have reached a balanced, commonsense approach, rather than adopting a
one-size-fits-all regime. This ensures that state and local elected officials will continue to play a key role
in reviewing and promoting the deployment of wireless infrastructure in their communities.

7. By building on state and local ideas, today’s action boosts the United States’ standing in
the race to 5G. Our action would eliminate around $2 billion in unnecessary costs, which would stimulate
around $2.5 billion of additional buildouts. And that new service would be deployed where it is needed
most: 97 percent of new deployments would be in rural and suburban communities that otherwise would
be on the wrong side of the digital divide.?

8. The FCC will keep pressing ahead to ensure that every community in the country gets a
fair shot at the opportunity that next-generation wireless services can enable. As detailed in the sections
that follow, we do so by taking the following steps.

9. In the Declaratory Ruling, we note that a number of appellate courts have articulated
different and often conflicting views regarding the scope and nature of the limits Congress imposed on
state and local governments through Sections 253 and 332. We thus address and reconcile this split in
authorities by taking three main actions.

10. First, we express our agreement with the U.S. Courts of Appeals for the First, Second,
and Tenth Circuits that the “materially inhibit” standard articulated in 1997 by the Clinton-era FCC’s
California Payphone decision is the appropriate standard for determining whether a state or local law
operates as a prohibition or effective prohibition within the meaning of Sections 253 and 332.

11. Second, we note, as numerous courts and prior FCC cases have recognized, that state and
local fees and other charges associated with the deployment of wireless infrastructure can unlawfully
prohibit the provision of service. At the same time, courts have articulated various approaches to
determining the types of fees that run afoul of Congress’s limits in Sections 253 and 332. We thus clarify
the particular standard that governs the fees and charges that violate Sections 253 and 332 when it comes
to the Small Wireless Facilities at issue in this decision.®* Namely, fees are only permitted to the extent

2 See Letter from Thomas J. Navin, Counsel to Corning, Inc. to Marlene H. Dortch, Secretary, FCC, WT Docket No.
17-79 (filed Aug. 29, 2018), Attach.A. at 3.

3 “Small Wireless Facilities,” as used herein and consistent with Rule 1.1312(e)(2), encompasses facilities that meet
the following conditions:

(1) The structure on which antenna facilities are mounted—
(i) is 50 feet or less in height, or

(continued....)
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that they are nondiscriminatory and represent a reasonable approximation of the locality’s reasonable
costs. In this section, we also identify specific fee levels for the deployment of Small Wireless Facilities
that presumptively comply with this standard. We do so to help avoid unnecessary litigation over fees.

12. Third, we focus on a subset of other, non-fee provisions of local law that could also
operate as prohibitions on service. We do so in particular by addressing state and local consideration of
aesthetic concerns in the deployment of Small Wireless Facilities, recognizing that certain reasonable
aesthetic considerations do not run afoul of Sections 253 and 332. This responds in particular to many
concerns we heard from state and local governments about deployments in historic districts.

13. Next, we issue a Report and Order that addresses the “shot clocks” governing the review
of wireless infrastructure deployments. We take three main steps in this regard. First, we create a new set
of shot clocks tailored to support the deployment of Small Wireless Facilities. In particular, we read
Sections 253 and 332 as allowing 60 days for reviewing the attachment of a Small Wireless Facility to an
existing structure and 90 days for the construction of new qualifying facilities. Second, while we do not
adopt a “deemed granted” remedy for violations of our new shot clocks, we clarify that failing to issue a
decision up or down during this time period is not simply a “failure to act” within the meaning of
applicable law. Rather, missing the deadline also constitutes a presumptive prohibition. We would thus
expect any locality that misses the deadline to issue any necessary permits or authorizations without
further delay. We also anticipate that a provider would have a strong case for quickly obtaining an
injunction from a court that compels the issuance of all permits in these types of cases. Third, we clarify
a number of issues that are relevant to all of the FCC’s shot clocks, including the types of authorizations
subject to these time periods.

II. BACKGROUND
A. Legal Background

14. In the Telecommunications Act of 1996 (the 1996 Act), Congress enacted sweeping new
provisions intended to facilitate the deployment of telecommunications infrastructure. As U.S. Courts of
Appeals have stated, “[t]he [1996] Act ‘represents a dramatic shift in the nature of telecommunications
regulation.””* The Senate floor manager, Senator Larry Pressler, stated that “[t]his is the most
comprehensive deregulation of the telecommunications industry in history.”* Indeed, the purpose of the
1996 Act is to “provide for a pro-competitive, deregulatory national policy framework . . . by opening all
telecommunications markets to competition.”® The conference report on the 1996 Act similarly indicates

(Continued from previous page)
(i1) is no more than 10 percent taller than other adjacent structures, or

(iii) is not extended to a height of more than 50 feet or by more than 10 percent above its
preexisting height as a result of the collocation of new antenna facilities; and

(2) Each antenna associated with the deployment (excluding the associated equipment) is no more than
three cubic feet in volume; and

(3) All antenna equipment associated with the facility (excluding antennas) are cumulatively no more than
28 cubic feet in volume; and

(4) The facility does not require antenna structure registration under part 17 of this chapter; and
(5) The facility is not located on Tribal lands, as defined under 36 CFR 800.16(x); and

(6) The facility does not result in human exposure to radiofrequency radiation in excess of the applicable
safety standards specified in Rule 1.1307(b).

4 Sprint Telephony PCS LP v. County of San Diego, 543 F.3d 571, 575 (9th Cir. 2008) (County of San Diego)
(quoting Cablevision of Boston, Inc. v. Pub. Improvement Comm ’n, 184 F.3d 88, 97 (1st Cir. 1999).

5 CONG. REC. S8188-04, S8197 (daily ed. June 12, 1995).
¢ H.R. Conf. Rep. No. 104-458, at 113 (1996), reprinted in 1996 U.S.C.C.A.N. (100 Stat. 5) 124.

4
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that Congress “intended to remove all barriers to entry in the provision of telecommunications services.”’
The 1996 Act thus makes clear Congress’s commitment to a competitive telecommunications marketplace
unhindered by unnecessary regulations, explicitly directing the FCC to “promote competition and reduce
regulation in order to secure lower prices and higher quality services for American telecommunications
consumers and encourage the rapid deployment of new telecommunications technologies.”®

15. Several provisions of the 1996 Act speak directly to Congress’s determination that certain
state and local regulations are unlawful. Section 253(a) provides that “[n]o State or local statute or
regulation, or other State or local legal requirement, may prohibit or have the effect of prohibiting the
ability of any entity to provide any interstate or intrastate telecommunications service.”’ Courts have
observed that Section 253 represents a “broad preemption of laws that inhibit competition.” '

16. The Commission has issued several rulings interpreting and providing guidance regarding
the language Congress used in Section 253. For instance, in the 1997 California Payphone decision, the
Commission, under the leadership of then Chairman William Kennard, stated that, in determining whether
a state or local law has the effect of prohibiting the provision of telecommunications services, it
“consider([s] whether the ordinance materially inhibits or limits the ability of any competitor or potential
competitor to compete in a fair and balanced legal and regulatory environment.”!!

17. Similar to Section 253, Congress specified in Section 332(c)(7) that “[t]he regulation of
the placement, construction, and modification of personal wireless service facilities by any State or local
government or instrumentality thereof—(I) shall not unreasonably discriminate among providers of
functionally equivalent services; and (II) shall not prohibit or have the effect of prohibiting the provision
of personal wireless services.”'> Clause (B)(ii) of that section further provides that “[a] State or local
government or instrumentality thereof shall act on any request for authorization to place, construct, or
modify personal wireless service facilities within a reasonable period of time after the request is duly filed
with such government or instrumentality, taking into account the nature and scope of such request.”"
Section 332(c)(7) generally preserves state and local authority over the “placement, construction, and
modification of personal wireless service facilities” but with the important limitations described above.'*
Section 332(c)(7) also sets forth a judicial remedy, stating that “[a]ny person adversely affected by any
final action or failure to act by a State or local government” that is inconsistent with the requirements of
Section 332(c)(7) “may, within 30 days after such action or failure to act, commence an action in any

7'S. Rep. No. 104-230, at 126 (1996) (Conf. Rep.).

8 Preamble, Telecommunications Act of 1996, P.L. 104-104, 100 Stat. 56 (1996); see also AT&T Corp. v. lowa
Utilities Bd., 525 U.S. 366, 371 (1999) (noting that the 1996 Act “fundamentally restructures local telephone
markets” to facilitate market entry); Reno v. American Civil Liberties Union, 521 U.S. 844, 857-58 (1997) (“The
Telecommunications Act was an unusually important legislative enactment . . . designed to promote competition”).

947 U.S.C. § 253(a).

10 Pyerto Rico Tel. Co. v. Telecomm. Reg. Bd. of Puerto Rico, 189 F.3d 1, 11 n.7 (1st Cir. 1999).
" California Payphone Ass’n, 12 FCC Red 14191, 14206, para. 31 (1997) (California Payphone).
1247 U.S.C. § 332(c)(7)(B)(i).

1347 U.S.C § 332(c)(7)(B)(ii).

1447 U.S.C. § 332(c)(7)(A) (stating that, “[e]xcept as provided in this paragraph, nothing in this chapter shall limit
or affect the authority of a State or local government or instrumentality thereof over decisions regarding the
placement, construction, and modification of personal wireless services facilities”). The statute defines “personal
wireless services” to include CMRS, unlicensed wireless services, and common carrier wireless exchange access
services. 47 U.S.C. § 332(c)(7)(C). In 2012, Congress expressly modified this preservation of local authority by
enacting Section 6409(a), which requires local governments to approve certain types of facilities siting applications
“In]otwithstanding section 704 of the Telecommunications Act of 1996 [codified in substantial part as Section
332(c)(7)] - . . or any other provision of law.” Spectrum Act, 47 U.S.C. § 6409(a)(1).
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court of competent jurisdiction.”'> The provision further directs the court to “decide such action on an
expedited basis.”!®

18. The Commission has previously interpreted the language Congress used and the limits it
imposed on state and local authority in Section 332. For instance, in interpreting Section
332(c)(7)(B)(i)(II), the Commission has found that “a State or local government that denies an application
for personal wireless service facilities siting solely because ‘one or more carriers serve a given geographic
market’ has engaged in unlawful regulation that ‘prohibits or ha[s] the effect of prohibiting the provision
of personal wireless services,” within the meaning of Section 332(c)(7)(B)(1)(II).”'” In adopting this
interpretation, the Commission explained that its “construction of the provision achieves a balance that is
most consistent with the relevant goals of the Communications Act” and its understanding that “[i]n
promoting the construction of nationwide wireless networks by multiple carriers, Congress sought
ultimately to improve service quality and lower prices for consumers.”'® The Commission also noted that
an alternative interpretation would “diminish the service provided to [a wireless provider’s] customers.”"

19. In the 2009 Declaratory Ruling, the Commission acted to speed the deployment of then-
new 4G services and concluded that, “[g]iven the evidence of unreasonable delays [in siting decisions]
and the public interest in avoiding such delays,” it should offer guidance regarding the meaning of the
statutory phrases “reasonable period of time” and “failure to act” “in order to clarify when an adversely
affected service provider may take a dilatory State or local government to court.”?® The Commission
interpreted “reasonable period of time” under Section 332(c)(7)(B)(ii) to be 90 days for processing
collocation applications and 150 days for processing applications other than collocations. 2! The
Commission further determined that failure to meet the applicable time frame enables an applicant to
pursue judicial relief within the next 30 days.?* In litigation involving the 90-day and 150-day time
frames, the locality may attempt to “rebut the presumption that the established timeframes are
reasonable.”? If the agency fails to make such a showing, it may face “issuance of an injunction granting
the application.”* In its 2014 Wireless Infrastructure Order,* the Commission clarified that the time

1547 U.S.C. § 332(c)(T)(B)(V).
1647 U.S.C. § 332(c)(T)(B)(V).

17 Petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7) to Ensure Timely Siting Review,
Declaratory Ruling, 24 FCC Red 13994, 14016, para. 56 (2009) (2009 Declaratory Ruling), aff’d, City of Arlington
v. FCC, 668 F.3d 229 (5th Cir. 2012), aff’d, 133 S. Ct. 1863, 569 U.S. 290 (2013).

18 2009 Declaratory Ruling, 24 RCC Red at 14017-18, para. 61.
¥ Id.

20 1d. at 14008, para. 37; see also id. at 14029 (Statement of Chairman Julius Genachowski) (“the rules we adopt
today . . . will have an important effect in speeding up wireless carriers’ ability to build new 4G networks--which
will in turn expand and improve the range of wireless choices available to American consumers”).

2 Id. at 14012, para. 45.
22 Id. at 14005, 14012, paras. 32, 45.
23 Id. at 14008-10, 14013-14, paras. 37-42, 49-50.

24 Id. at 14009, para. 38; see also City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 115 (2005) (proper
remedies for Section 332(c)(7) violations include injunctions but not constitutional tort damages).

2 Specifically, the Commission determined that once a siting application is considered complete for purposes of
triggering the Section 332(c)(7) shot clocks, those shot clocks run regardless of any moratoria imposed by state or
local governments, and the shot clocks apply to DAS and small-cell deployments so long as they are or will be used
to provide “personal wireless services.” Acceleration of Broadband Deployment by Improving Wireless Facilities
Siting Policies, Report & Order, 29 FCC Red 12865, 12966, 12973, paras. 243, 270, (2014) (2014 Wireless
Infrastructure Order), aff’d, Montgomery County v. FCC, 811 F.3d 121 (4th Cir. 2015); see also Accelerating
Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, Notice of Proposed
(continued....)
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frames under Section 332(c)(7) are presumptively reasonable and begin to run when the application is
submitted, not when it is found to be complete by a siting authority.?

20. In 2012, Congress adopted Section 6409 of the Middle Class Tax Relief and Job Creation
Act (the Spectrum Act), which provides further evidence of Congressional intent to limit state and local
laws that operate as barriers to infrastructure deployment. It states that, “[n]otwithstanding section 704 of
the Telecommunications Act of 1996 [codified as 47 U.S.C. § 332(c)(7)] or any other provision of law, a
State or local government may not deny, and shall approve, any eligible facilities request for a
modification of an existing wireless tower or base station that does not substantially change the physical
dimensions of such tower or base station.”*’ Subsection (a)(2) defines the term “eligible facilities
request” as any request for modification of an existing wireless tower or base station that involves (a)
collocation of new transmission equipment; (b) removal of transmission equipment; or (c) replacement of
transmission equipment.”® In implementing Section 6409 and in an effort to “advance[e] Congress’s goal
of facilitating rapid deployment,”* The Commission adopted rules to expedite the processing of eligible
facilities requests, including documentation requirements and a 60-day period for states and localities to
review such requests.’* The Commission further determined that a “deemed granted” remedy was
necessary for cases in which the reviewing authority fails to issue a decision within the 60-day period in
order to “ensur[e] rapid deployment of commercial and public safety wireless broadband services.”*' The
Fourth Circuit, affirming that remedy, explained that “[f]Junctionally, what has occurred here is that the
FCC—pursuant to properly delegated Congressional authority—has preempted state regulation of
wireless towers.”*

21. Consistent with these broad federal mandates, courts have recognized that the
Commission has authority to interpret Sections 253 and 332 of the Act to further elucidate what types of
state and local legal requirements run afoul of the statutory parameters Congress established.* For
instance, the Fifth Circuit affirmed the 2009 Declaratory Ruling in City of Arlington. The court
concluded that the Commission possessed the “authority to establish the 90— and 150—day time frames”
and that its decision was not arbitrary and capricious.>* More generally, as the agency charged with
administering the Communications Act, the Commission has the authority, responsibility, and expert
judgement to issue interpretations of the statutory language and to adopt implementing regulations that
clarify and specify the scope and effect of the Act. Such interpretations are particularly appropriate where
the statutory language is ambiguous, or the subject matter is “technical, complex, and dynamic,” as it is in

(Continued from previous page)
Rulemaking and Notice of Inquiry, 32 FCC Red 3330, 3339, para. 22 (2017) (Wireless Infrastructure NPRM/NOI);
Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment, Third Report and
Order and Declaratory Ruling, WC Docket No. 17-84, FCC 18-111, paras. 140-68 (rel. Aug. 3, 2018) (Moratoria
Declaratory Ruling).

26 2014 Wireless Infrastructure Order, 29 FCC Red at 12970, para. 258. (“Accordingly, to the extent municipalities
have interpreted the clock to begin running only after a determination of completeness, that interpretation is
incorrect.”).

27 Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96 § 6409(a)(2), 126 Stat. 156 (2012).
BId.

2 2014 Wireless Infrastructure Order, 29 FCC Rcd at 12872, para. 15.

302014 Wireless Infrastructure Order, 29 FCC Rcd at 12922, 12956-57, paras. 135, 214-15.

31 2014 Wireless Infrastructure Order, 29 FCC Rced at 12961-62, paras. 226, 228.

32 Montgomery County v. FCC, 811 F.3d at 129.

33 See, e.g., City of Arlington v. FCC, 668 F.3d 229, 253-54 (5th Cir. 2012) (City of Arlington); County of San
Diego, 543 F.3d at 578; RT Comms. v. FCC, 201 F.3d 1264, 1268 (10th Cir. 2000).

ity of Arlington, .3d at R -61.
34 City of Arling 668 F.3d at 254, 260-61
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the Communications Act, as recognized by the Supreme Court.** Here, the Commission has ample
experience monitoring and regulating the telecommunications sector. It is well-positioned, in light of this
experience and the record in this proceeding, to issue a clarifying interpretation of Sections 253 and
332(c)(7) that accounts both for the changing needs of a dynamic wireless sector that is increasingly
reliant on Small Wireless Facilities and for state and local oversight that does not materially inhibit
wireless deployment.

22. The congressional and FCC decisions described above point to consistent federal action,
particularly when faced with changes in technology, to ensure that our country’s approach to wireless
infrastructure deployment promotes buildout of the facilities needed to provide Americans with next-
generation services. Consistent with that long-standing approach, in the 2017 Wireless Infrastructure
NPRM/NOI, the Commission sought comment on whether the FCC should again update its approach to
infrastructure deployment to ensure that regulations are not operating as prohibitions in violation of
Congress’s decisions and federal policy.*® In August 2018, the Commission concluded that state and
local moratoria on telecommunications services and facilities deployment are barred by Section 253(a).%’

B. The Need for Commission Action

23. In response to the opportunities presented by offering new wireless services, and the
problems facing providers that seek to deploy networks to do so, we find it necessary and appropriate to
exercise our authority to interpret the Act and clarify the preemptive scope that Congress intended. The
introduction of advanced wireless services has already revolutionized the way Americans communicate
and transformed the U.S. economy. Indeed, the FCC’s most recent wireless competition report indicates
that American demand for wireless services continues to grow exponentially. It has been reported that
monthly data usage per smartphone subscriber rose to an average of 3.9 gigabytes per subscriber per
month, an increase of approximately 39 percent from year-end 2015 to year-end 2016.3® As more
Americans use more wireless services, demand for new technologies, coverage and capacity will
necessarily increase, making it critical that the deployment of wireless infrastructure, particularly Small
Wireless Facilities, not be stymied by unreasonable state and local requirements.

24, 5G wireless services, in particular, will transform the U.S. economy through increased
use of high-bandwidth and low-latency applications and through the growth of the Internet of Things.*
While the existing wireless infrastructure in the U.S. was erected primarily using macro cells with
relatively large antennas and towers, wireless networks increasingly have required the deployment of
small cell systems to support increased usage and capacity. We expect this trend to increase with next-
generation networks, as demand continues to grow, and providers deploy 5G service across the nation. It
is precisely “[b]ecause providers will need to deploy large numbers of wireless cell sites to meet the
country’s wireless broadband needs and implement next-generation technologies™ that the Commission
has acknowledged “an urgent need to remove any unnecessary barriers to such deployment, whether

35 Nat'l Cable & Telecommunications Ass'n, Inc. v. Gulf Power Co., 534 U.S. 327, 328 (2002); FDA v. Brown &
Williamson Tobacco Corp., 529 U.S. 120 (2000) (recognizing “agency’s greater familiarity with the ever-changing
facts and circumstances surrounding the subjects regulated”); see also, e.g., National Cable & Telecomm. Ass’n v.
Brand X Internet Servs., 545 U.S. 967, 983-986 (2005) (Commission’s interpretation of an ambiguous statutory
provision overrides earlier court decisions interpreting the same provision).

36 See generally Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3332-39, paras. 4-22.
37 See generally Moratoria Declaratory Ruling.

38 See Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993 Annual Report and
Analysis of Competitive Market Conditions with Respect to Mobile Wireless, Including Commercial Mobile
Services, Twentieth Report, 32 FCC Red 8968, 8972, para. 20 (2017) (Twentieth Wireless Competition Report).

39 See Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3331, para. 1.
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caused by Federal law, Commission processes, local and State reviews, or otherwise.”*’ As explained
below, the need to site so many more 5G-capable nodes leaves providers’ deployment plans and the
underlying economics of those plans vulnerable to increased per site delays and costs.

25. Some states and local governments have acted to facilitate the deployment of 5G and
other next-gen infrastructure, looking to bring greater connectivity to their communities through forward-
looking policies. Leaders in these states are working hard to meet the needs of their communities and
balance often competing interests. At the same time, outlier conduct persists. The record here suggests
that the legal requirements in place in other state and local jurisdictions are materially impeding that
deployment in various ways.*! Crown Castle, for example, describes “excessive and unreasonable” “fees
to access the [rights-of-way] that are completely unrelated to their maintenance or management.” It also
points to barriers to market entry “for independent network and telecommunications service providers,”
including municipalities that “restric[t] access to the [right-of-way] only to providers of commercial
mobile services” or that impose “onerous zoning requirements on small cell installations when other
similar [right of way] utility installations are erected with simple building permits.”** Crown Castle is not
alone in describing local regulations that slow deployment. AT&T states that localities in Maryland,
California, and Massachusetts have imposed fees so high that it has had to pause or decrease
deployments.” Likewise, AT&T states that a Texas city has refused to allow small cell placement on any
structures in a right-of-way (ROW).** T-Mobile states that the Town of Hempstead, New York requires
service providers who seek to collocate or upgrade equipment on existing towers that have been properly
constructed pursuant to Class II standards to upgrade and certify these facilities under Class III standards
that apply to civil and national defense and military facilities.** Verizon states that a Minnesota town has
proposed barring construction of new poles in rights-of-way and that a Midwestern suburb where it has
been trying to get approval for small cells since 2014 has no established procedures for small cell
approvals.*® Verizon states that localities in New York and Washington have required special use permits
involving multiple layers of approval to locate small cells in some or all zoning districts.*’

26. Further, the record in this proceeding demonstrates that many local siting authorities are
not complying with our existing Section 332 shot clock rules.*® WIA states that its members routinely

40 See Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3331, para. 2.

41 See, e.g., Letter from Henry Hultquist, AT&T, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, at 1
(filed Aug. 10, 2018) (“Unfortunately, many municipalities are unable, unwilling, or do not make it a priority to act
on applications within the shot clock period.” ); Letter from Keith Buell, Sprint, to Marlene H. Dortch, Secretary,
FCC, WT Docket No. 17-79, at 1-2 (filed Aug. 13, 2018) (Sprint Aug. 13, 2018 Ex Parte Letter); Letter from
Katherine R. Saunders, Verizon, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, at 2 (filed June 21,
2018) (“[L]ocal permitting delays continue to stymie deployments.”); Letter from Kenneth J. Simon, Crown Castle,
to Marlene H. Dortch, FCC, WT Docket No. 17-79 (filed Aug. 10, 2018); Letter from Scott K. Bergmann, Senior
Vice President, Regulatory Affairs, CTIA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, at 1 (filed
Aug. 30, 2018).

42 Crown Castle Comments at 7.

4 Letter from Henry Hultquist, Vice President, Federal Regulatory, AT&T, to Marlene H. Dortch, Secretary, FCC,
WT Docket No. 17-79 at 2 (filed Aug. 6, 2018) (AT&T Aug. 6, 2018 Ex Parte Letter).

4 AT&T Comments at 6-7.

45 T-Mobile Reply Comments at 7-9; see also CCA Reply Comments at 12; CTIA Reply Comments at 18; WIA
Reply Comments at 22-23.

46 See Verizon Comments at 7.
47 See Verizon Comments at 35.

8 See, e.g., T-Mobile Comments at 8 (stating that “roughly 30% of all of its recently proposed sites (including small

cells) involve cases where the locality failed to act in violation of the shot clocks.”). According to WIA, one of its

members “reports that 70% of its applications to deploy Small Wireless Facilities in the public ROWs during a two-
(continued....)
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face lengthy delays and specifically cite localities in New Jersey, New Hampshire, and Maine as being
problematic.* Similarly, AT&T identified an instance in which it took a locality in California 800 days
to process an application.® GCI provides an example in which it took an Alaska locality nine months to
decide an application. 3! T-Mobile states that a community in Colorado and one in California have
lengthy pre-application processes for all small cell installations that include notification to all nearby
households, a public meeting, and the preparation of a report, none of which these jurisdictions view as
triggering a shot clock.’? Similarly, Lightower provides examples of long delays in processing siting
applications. 3 Finally, Crown Castle describes a case in which a “town took approximately two years
and nearly twenty meetings, with constantly shifting demands, before it would even ‘deem complete’
Crown Castle’s application.”*

27. Our Declaratory Ruling and Third Report and Order are intended to address these issues
and outlier conduct. Our conclusions are also informed by findings, reports, and recommendations from
the FCC Broadband Deployment Advisory Committee (BDAC), including the Model Code for
Municipalities, the Removal of State and Local Regulatory Barriers Working Group report, and the Rates
and Fees Ad Hoc Working Group report, which the Commission created in 2017 to identify barriers to
deployments of broadband infrastructure, many of which are addressed here.>> We also considered input

(Continued from previous page)
year period exceeded the 90-day shot clock for installation of Small Wireless Facilities on an existing utility pole,
and 47% exceeded the 150-day shot clock for the construction of new towers.” WIA Comments at 7. A New Jersey
locality took almost five years to deny a Sprint application. See Sprint Spectrum L.P. v. Zoning Bd. of Adjustment of
the Borough of Paramus, N.J., 21 F. Supp. 3d 381, 383, 387 (D.N.J. 2014), aff’d, 606 Fed. App’x 669 (3d Cir.
2015). Another locality took almost three years to deny a Crown Castle application to install a DAS system. See
Crown Castle NG East, Inc. v. Town of Greenburgh, 2013 WL 3357169, *6-8 (S.D.N.Y. 2013), aff’d, 552 Fed.
Appx. 47 (2d Cir. 2014).

4 WIA Comments at 8. WIA states that one of its “member reports that the wireless siting approval process exceeds
90 days in more than 33% of jurisdictions it surveyed, and exceeds 150 days in 25% of surveyed jurisdictions.”
WIA Comments at 8. In some cases, WIA members have experienced delays ranging from one to three years in
multiple jurisdictions—significantly longer than the 90- and 150-day time frames that the Commission established
in 2009.

30 See WIA Comments at 9 (citing and discussing AT&T’s Comments in the 2016 Streamlining Public Notice, WT
Docket No. 16-421).

31 GCI Comments at 5-6.
52 T-Mobile Comments at 21.

33 Lightower submits that average processing timeframes have increased from 300 days in 2016 to approximately
570 days in 2017, much longer than the Commission’s shot clocks. Lightower states that “forty-six separate
jurisdictions in the last two years had taken longer than 150 days to consider applications, with twelve of those
jurisdictions—representing 101 small wireless facilities—taking more than a year.” Lightower Comments at 5-6.
See also WIA Comments at 9 (citing and discussing Lightower’s Comments in the 2016 Streamlining Public Notice,
WT Docket No. 16-421).

3 WIA Comments at 8 (citing and discussing Crown Castle’s Comments in 2016 Streamlining Public Notice, WT
Docket No. 16-421).

55 BDAC Report of the Removal of State and Local Barriers Working Group,
https://www.fcc.gov/sites/default/files/bdac-regulatorybarriers-01232018.pdf (approved January 10, 2018) (BDAC
Regulatory Barriers Report); Draft Final Report of the Ad Hoc Committee on Rates and Fees to the BDAC,
https://www.fcc.gov/sites/default/files/bdac-07-2627-2018-rates-fees-wg-report-07242018.pdf (July 26, 2018)
(Draft BDAC Rates and Fees Report); BDAC Model Municipal Code (Harmonized),
https://www.fcc.gov/sites/default/files/bdac-07-2627-2018-harmonization-wg-model-code-muni.pdf (approved July
26, 2018) (BDAC Model Municipal Code). The Draft Final Report of the Ad Hoc Committee on Rates and Fees to
the BDAC was presented to the BDAC on July 26, 2018 but has not been voted by the BDAC as of the adoption of
this Declaratory Ruling.
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from numerous state and local officials, about their concerns and how they have approached wireless
deployment, much of which we took into account here. Our action is also consistent with congressional
efforts to hasten deployment, including bi-partisan legislation pending in Congress like the
STREAMLINE Small Cell Deployment Act and SPEED Act. The STREAMLINE Small Cell
Deployment Act proposes to streamline wireless infrastructure deployments by requiring siting agencies
to act on deployment requests within specified time frames and by limiting the imposition of onerous
conditions and fees.’® The SPEED Act would similarly streamline federal permitting processes.’’ In the
same vein, the Model Code for Municipalities adopts streamlined infrastructure siting requirements while
other BDAC reports and recommendations emphasize the negative impact of high fees on infrastructure
deployments. 38

28. As do members of both parties of Congress and experts on the BDAC, we recognize the
urgent need to streamline regulatory requirements to accelerate the deployment of wireless infrastructure
for current needs and for the next generation of wireless service in 5G. State government officials also
have urged us to act to expedite the deployment of 5G technology, in particular, by streamlining overly
burdensome regulatory processes to ensure that 5G technology will expand beyond just urban centers.
These officials have expressed their belief that reducing high regulatory costs and delays in urban areas
would leave more money and encourage development in rural areas. “[G]letting [SG] infrastructure out
in a timely manner can be a challenge that involves considerable time and financial resources. The
solution is to streamline relevant policies — allowing more modern rules for modern infrastructure.”
State officials have acknowledged that current regulations are “outdated” and “could hinder the timely
arrival of 5G throughout the country,” and urged the FCC “to push for more reforms that will streamline
infrastructure rules from coast to coast.”®!

29. Accordingly, in this Declaratory Ruling and Third Report and Order, we act to reduce
regulatory barriers to the deployment of wireless infrastructure and to ensure that our nation remains the
leader in advanced wireless services and wireless technology.

III. DECLARATORY RULING

30. In this Declaratory Ruling, we note that a number of appellate courts have articulated
different and often conflicting views regarding the scope and nature of the limits Congress imposed on
state and local governments through Sections 253 and 332. In light of these diverging views, Congress’s

56 See, e.g., STREAMLINE Small Cell Deployment Act, S.3157, 115th Congress (2017-2018).

57 See, e.g., Streamlining Permitting to Enable Efficient Deployment of Broadband Infrastructure Act of 2017
(SPEED Act), S. 1988.

8 See BDAC Model Municipal Code; Draft BDAC Rates and Fees Report; BDAC Regulatory Barriers Report.

% Letter from Montana State Senator Duane Ankney to Marlene H. Dortch, Secretary, FCC, WT Docket 17-79, at 1
(filed July 31, 2018) (Duane Ankney July 31, 2018 Ex Parte Letter) .

60 Letter from LaWana Mayfield, City Council Member, Charlotte, NC, to Marlene H. Dortch, Secretary, FCC, WT
Docket 17-79, at 1 (filed July 31, 2018) (LaWana Mayfield July 31, 2018 Ex Parte Letter); see also Letter from
South Carolina State Representative Terry Alexander to Marlene H. Dortch, Secretary, FCC, WT Docket 17-79, at 1
(filed August 7, 2018) (“[PJolicymakers at all levels of government must streamline complex siting stipulations that
will otherwise slow down 5G buildout for small cells in particular.”); Letter from Sal Pace, Pueblo County
Commissioner, District 3, CO, to Marlene H. Dortch, Secretary, FCC, WT Docket 17-79, at 1 (filed July 30, 2018)
(Sal Pace July 30, 2018 Ex Parte Letter) (“[T]he FCC should ensure that localities are fully compensated for their
costs . . . Such fees should be reasonable and non-discriminatory, and should ensure that localities are made whole.
Lastly, the FCC should set reasonable and enforceable deadlines for localities to act on wireless permit applications.
... The distinction between siting large macro-towers and small cells should be reflected in any rulemaking.”)

6! Letter from Dr. Carolyn A. Prince, Chairwoman, Marlboro County Council, SC, to Marlene H. Dortch, Secretary,
FCC, WT Docket 17-79, at 1 (filed July 31, 2018) (Dr. Carolyn Prince July 31, 2018 Ex Parte Letter)
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vision for a consistent, national policy framework, and the need to ensure that our approach continues to
make sense in light of the relatively new trend towards the large-scale deployment of Small Wireless
Facilities, we take this opportunity to clarify and update the FCC’s reading of the limits Congress
imposed. We do so in three main respects.

31. First, in Part III.A, we express our agreement with the views already stated by the First,
Second, and Tenth Circuits that the “materially inhibit” standard articulated in 1997 by the Clinton-era
FCC’s California Payphone decision is the appropriate standard for determining whether a state or local
law operates as a prohibition or effective prohibition within the meaning of Sections 253 and 332.

32. Second, in Part II1.B, we note, as numerous courts have recognized, that state and local
fees and other charges associated with the deployment of wireless infrastructure can effectively prohibit
the provision of service. At the same time, courts have articulated various approaches to determining the
types of fees that run afoul of Congress’s limits in Sections 253 and 332. We thus clarify the particular
standard that governs the fees and charges that violate Sections 253 and 332 when to comes to the Small
Wireless Facilities at issue in this decision. Namely, fees are only permitted to the extent that they
represent a reasonable approximation of the local government’s objectively reasonable costs, and are non-
discriminatory. 2 In this section, we also identify specific fee levels for the deployment of Small
Wireless Facilities that presumptively comply with this standard. We do so to help avoid unnecessary
litigation, while recognizing that it is the standard itself, not the particular, presumptive fee levels we
articulate, that ultimately will govern whether a particular fee is allowed under Sections 253 and 332. So
fees above those levels would be permissible under Sections 253 and 332 to the extent a locality’s actual,
reasonable costs (as measured by the standard above) are higher.

33, Finally, in Part I11.C, we focus on a subset of other, non-fee provisions of state and local
law that could also operate as prohibitions on service. We do so in particular by addressing state and
local consideration of aesthetic concerns in the deployment of Small Wireless Facilities.

A. Overview of the Section 253 and Section 332(c)(7) Framework Relevant to Small
Wireless Facilities Deployment

34, In Sections 253(a) and 332(c)(7)(B) of the Act, Congress determined that state or local
requirements that prohibit or have the effect of prohibiting the provision of service are unlawful and thus
preempted.® Section 253(a) addresses “any interstate or intrastate telecommunications service,” while
Section 332(c)(7)(B)(1)(II) addresses “personal wireless services.”* Although the provisions contain

62 Fees charged by states or localities in connection with Small Wireless Facilities would be “compensation” for
purposes of Section 253(c). This Declaratory Ruling interprets Section 253 and 332(c)(7) in the context of three
categories of fees, one of which applies to all deployments of Small Wireless Facilities while the other two are
specific to Small Wireless Facilities deployments inside the ROW. (1) “Event” or “one-time” fees are charges that
providers pay on a non-recurring basis in connection with a one-time event, or series of events occurring within a
finite period. The one-time fees addressed in this Declaratory Ruling are not specific to the ROW. For example, a
provider may be required to pay fees during the application process to cover the costs related to processing an
application building or construction permits, street closures, or a permitting fee, whether or not the deployment is in
the ROW. (2) Recurring charges for a Small Wireless Facility’s use of or attachment to property inside the ROW
owned or controlled by a state or local government, such as a light pole or traffic light, is the second category of fees
addressed here, and is typically paid on a per structure/per year basis. (3) Finally, ROW access fees are recurring
charges that are assessed, in some instances, to compensate a state or locality for a Small Wireless Facility’s access
to the ROW, which includes the area on, below, or above a public roadway, highway, street, sidewalk, alley, utility
easement, or similar property (including when such property is government-owed). A ROW access fee may be
charged even if the Small Wireless Facility is not using government owned property within the ROW. See Draft
BDAC Rates and Fees Report at p. 15-16. Unless otherwise specified, a reference to “fee” or “fees” herein refers to
any one of, or any combination of;, these three categories of charges.

63 47 U.S.C. §§ 253(a), 332(c)(7)(B)()(ID).
64 Id.
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identical “effect of prohibiting” language,® the Commission and different courts over the years have each
employed inconsistent approaches to deciding what it means for a state or local legal requirement to have
the “effect of prohibiting” services under these two sections of the Act. This has caused confusion among
both providers and local governments about what legal requirements are permitted under Section 253.

For example, despite Commission decisions to the contrary, some courts have held that a denial of a
wireless siting application will “prohibit or have the effect of prohibiting” the provision of a personal
wireless service under Section 332(c)(7)(B)(i)(II) only if the provider can establish that it has a significant
gap in service coverage in the area and a lack of feasible alternative locations for siting facilities.®® Other
courts have held that evidence of an already-occurring or complete inability to offer a telecommunications
service is required to demonstrate an effective prohibition under Section 253(a).%’ Conversely, still other
courts like the First and Second Circuits have both endorsed prior Commission interpretations of what
constitutes an effective prohibition and recognized that, under that analytical framework, a legal
requirement can constitute an effective prohibition of services even if it is not an insurmountable barrier.
In this Declaratory Ruling, we first reaffirm, as our definitive interpretation of the effective prohibition
standard, the test we set forth in California Payphone, namely, that a state or local legal requirement
constitutes an effective prohibition if it “materially limits or inhibits the ability of any competitor or
potential competitor to compete in a fair and balanced legal and regulatory environment.”® We then
explain how this “material inhibition” standard applies in the context of state and local fees and aesthetic
requirements. In doing so, we confirm the First and Second Circuits’ understanding that under this
analytical framework, a legal requirement can “materially inhibit” the provision of services even if it is

85 1d.

% Courts vary widely regarding the type of showing needed to satisfy the second part of that standard. The First,
Fourth, and Seventh Circuits have imposed a “heavy burden” of proof on applicants to establish a lack of alternative
feasible sites, requiring them to show “not just that this application has been rejected but that further reasonable
efforts to find another solution are so likely to be fruitless that it is a waste of time even to try.” Green Mountain
Realty Corp. v. Leonard, 750 F.3d 30, 40 (1st Cir. 2014); accord New Cingular Wireless PCS, LLC v. Fairfax
County, 674 F.3d 270, 277 (4th Cir. 2012); T-Mobile Northeast LLC v. Fairfax County, 672 F.3d 259, 266-68 (4th
Cir. 2012) (en banc); Helcher v. Dearborn County, 595 F.3d 710, 723 (7th Cir. 2010). The Second, Third, and
Ninth Circuits have held that an applicant must show only that its proposed facilities are the “least intrusive means”
for filling a coverage gap in light of the aesthetic or other values that the local authority seeks to serve. Sprint
Spectrum, LP v. Willoth, 176 F.3d 630, 643 (2d Cir. 1999) (Willoth); APT Pittsburgh Ltd. P’ship v. Penn Township,
196 F.3d 469, 480 (3d Cir. 1999) (4PT); American Tower Corp. v. City of San Diego, 763 F.3d 1035, 1056-57 (9th
Cir. 2014); T-Mobile USA, Inc. v. City of Anacortes, 572 F.3d 987, 995-99 (9th Cir. 2009).

67 See, e.g., County of San Diego, 543 F.3d at 579-80; Level 3 Commc ’'ns, LLC v. City of St. Louis, 477 F.3d 528,
533-34 (8th Cir. 2007) (City of St. Louis).

8 Puerto Rico Tel. Co. v. Municipality of Guayanilla, 450 F.3d 9, 18 (1st Cir. 2006) (Municipality of Guayanilla),
TCG New York, Inc. v. City of White Plains, 305 F.3d 67, 76 (2d Cir. 2002) (City of White Plains).

% California Payphone, 12 FCC Red at 14206, para. 31. A number of circuit courts have cited California Payphone
as the leading authority regarding the standard to be applied under Section 253(a). See, e.g., County of San Diego,
543 F.3d at 578; City of St. Louis, 477 F.3d at 533; Municipality of Guayanilla, 450 F.3d at 18; Qwest Corp. v. City
of Santa Fe, 380 F.3d 1258, 1270 (10th Cir. 2004) (City of Santa Fe); City of White Plains, 305 F.3d at 76. Crown
Castle argues that the Eighth and Ninth Circuit cited the FCC’s California Payphone decision, but read the standard
in an overly narrow fashion. See, e.g., Letter from Kenneth J. Simon, Senior Vice Pres. and Gen. Counsel, Crown
Castle, et al., to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79 at 12 (filed June 7, 2018) (Crown Castle
June 7, 2018 Ex Parte Letter); see also Smart Cities Coal. Comments at 60-61 (describing circuit split). Some
commenters cite selected dictionary definitions or otherwise argue for a narrow definition of “prohibit.” See, e.g.,
Smart Cities Coal. Reply at 53. But because they do not go on to dispute the validity of the California Payphone
standard that has been employed not only by the Commission but also many courts, those arguments do not persuade
us to depart from the California Payphone standard here.
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not an insurmountable barrier.” We also resolve the conflicting court interpretations of the ‘effective
prohibition’ language so that continuing confusion on Section 253 does not materially inhibit the critical
deployments of Small Wireless Facilities and our nation’s drive to deploy 5G.”!

35. As an initial matter, we note that our Declaratory Ruling applies with equal measure to
the effective prohibition standard that appears in both Sections 253(a) and 332(c)(7).7> This ruling is
consistent with the basic canon of statutory interpretation that identical words appearing in neighboring
provisions of the same statute should be interpreted to have the same meaning.” Moreover, both of these

0 See, e.g., City of White Plains, 305 F.3d at 76; Municipality of Guayanilla, 450 F.3d at 18; see also, e.g., Crown
Castle June 7, 2018 Ex Parte Letter at 12. Because the clarifications in this order should reduce uncertainty
regarding the application of these provisions for state and local governments as well as stakeholders, we are not
persuaded by some commenters’ arguments that an expedited complaint process is required. See, e.g., AT&T
Comments at 28; CTIA Reply at 21. Nor do we address, at this time, requests for clarification and/or action on other
issues raised in the record beyond those expressly discussed in this order. These other issues include arguments
regarding other statutory interpretations that we do not address here. See, e.g., CTIA Reply at 23 (raising broader
questions about the precise interplay of Section 253 and Section 332(c)(7)); Crown Castle June 7, 2018 Ex Parte
Letter at 16-17 (raising broader questions about the scope of “legal requirements” under Section 253(a)).
Consequently, this order should not be read as impliedly taking a position on those issues.

7 See, e.g., Crown Castle June 7, 2018 Ex Parte Letter at 11-12 (arguing that “[d]espite the Commission’s efforts to
define the boundaries of federal preemption under Section 253, courts have issued a number of conflicting decisions
that have only served to confuse the preemption analysis sunder section 253” and that “the Commission should
clarify that the California Payphone standard as interpreted by the First and Second Circuits is the appropriate
standard going forward”); see also BDAC Regulatory Barriers Report at p. 9 (“The Commission should provide
clarity on what actually constitutes an “excessive” fee for right-of-way access and use. The FCC should provide
guidance on what constitutes a fee that is excessive and/or duplicative, and that therefore is not “fair and
reasonable.” The Commission should specifically clarify that “fair and reasonable” compensation for right-of way
access and use implies some relation to the burden of new equipment placed in the ROW or on the local asset, or
some other objective standard.”).

72 See infra Part II1.A, B.

3 See County of San Diego, 543 F.3d at 579 (“We see nothing suggesting that Congress intended a different
meaning of the text “prohibit or have the effect of prohibiting’ in the two statutory provisions, enacted at the same
time, in the same statute. * * * * * As we now hold, the legal standard is the same under either [Section 253 or
332(c)(7)].”); see also, e.g., Puerto Rico v. Franklin Cal. Tax-Free Trust, 136 S.Ct. 1938, 1946 (2016) (citing
Sullivan v. Stroop, 496 U.S. 478, 484 (1990) (reading same term used in different parts of the same Act to have the
same meaning) and Northcross v. Board of Ed. of Memphis City Schools, 412 U.S. 427, 428 (1973) (per curiam)
(“[S]imilarity of language . . . is . . . a strong indication that the two statutes should be interpreted pari passu™),
Verizon Comments at 9-10; AT&T Reply at 3-4; Crown Castle June 7, 2018 Ex Parte Letter at 15.
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provisions apply to wireless telecommunications services’ as well as to commingled services and
facilities.”

36. As explained in California Payphone and reaffirmed here, a state or local legal
requirement will have the effect of prohibiting wireless telecommunications services if it materially
inhibits the provision of such services. We clarify that an effective prohibition occurs where a state or
local legal requirement materially inhibits a provider’s ability to engage in any of a variety of activities
related to its provision of a covered service.” This test is met not only when filling a coverage gap but
also when densifying a wireless network, introducing new services or otherwise improving service
capabilities.”” Under the California Payphone standard, a state or local legal requirement could
materially inhibit service in numerous ways—not only by rendering a service provider unable to provide
an existing service in a new geographic area or by restricting the entry of a new provider in providing
service in a particular area, but also by materially inhibiting the introduction of new services or the

74 Common carrier wireless services meet the definition of “telecommunications services,” and thus are within the
scope of Section 253(a) of the Act. See, e.g., Moratoria Declaratory Ruling, FCC 18-111, para 142 n.523; see also,
e.g., League of Minnesota Cities Comments at 11; Verizon Reply at 9-10. While some commenters cite certain
distinguishing factual characteristics between wireline and wireless services, the record does not reveal why those
distinctions would be material to whether wireless telecommunications services are covered by Section 253 in the
first instance. See, e.g., City of San Antonio ef al. Comments, Exh. A at 13; Virginia Joint Commenters Comments
at 5; id., Exh. A at 45-46. To the contrary, Section 253(e) expressly preserves “application of section 332(c)(3) of
this title to commercial mobile service providers” notwithstanding Section 253—a provision that would be
meaningless if wireless telecommunications services already fell outside the scope of Section 253. 47 U.S.C. §
253(e). For this same reason, we also reject claims that the existence of certain protections for personal wireless
services in Section 332(c)(7) demonstrate that wireless telecommunications services must fall outside the scope of
Section 253. See, e.g., Virginia Joint Commenters Comments, Exh. A at iii, 45-46.

5 See, e.g., Moratoria Declaratory Ruling, FCC 18-111, para 145 n.531; Restoring Internet Freedom, Declaratory
Ruling, Report and Order, and Order, 33 FCC Rcd 311, 425, para. 190 (2018); see also, e.g., Coastal
Communications Service v. City of New York, 658 F.Supp.2d 425, 441-42 (E.D.N.Y. 2009) (finding that a restriction
on advertising on newly-installed payphones was subject to Section 253(a) where the advertising was a material
factor in the provider’s ability to provide the payphone service itself). The fact that facilities are sometimes
deployed by third parties not themselves providing covered services also does not place such deployment beyond the
purview of Section 253(a) or Section 332(c)(7)(B)(i) insofar as the facilities are used by wireless service providers
on a wholesale basis to provide covered services (among other things). See, e.g., T-Mobile Comments at 26. Given
our conclusion that neither commingling of services nor the identity of the entity engaged in the deployment activity
changes the applicability of Section 253(a) or Section 332(¢c)(7)(B)(1)(II) where the facilities are being used for the
provisioning of services within the scope of the relevant statutory provisions, we reject claims to the contrary. See,
e.g., Colorado Communications and Utility Alliance et al. Comments at 15-16; City of San Antonio et al.
Comments, Exh. A at 12; id., Exh. C at 13-15.

76 By “covered service” we mean a telecommunications service or a personal wireless service for purposes of
Section 253 and Section 332(c)(7), respectively.

7 See, e.g., Crown Castle Comments at 54-55; Free State Foundation Comments at 12; T-Mobile Comments at 43-
45; CTIA Reply at 14; WIA Reply at 26; Crown Castle June 7, 2018 Ex Parte Letter at 13-14; Letter from Kara
Romagnino Graves, Director, Regulatory Affairs, CTIA, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-
79, at 8-9 (filed June 27, 2018) (CTIA June 27, 2018 Ex Parte Letter). As T-Mobile explains, for example, a
provider might need to improve “signal strength or system capacity to allow it to provide reliable service to
consumers in residential and commercial buildings.” T-Mobile Comments at 43; see also, e.g., Acceleration of
Broadband Deployment By Improving Wireless Facilities Siting Policies et al., WT Docket Nos. 13-238, et al.,
Notice of Proposed Rulemaking, 28 FCC Rcd 14238, 14253, para. 38 (2013) (observing that “DAS and small cell
facilities| ] are critical to satisfying demand for ubiquitous mobile voice and broadband services”). The growing
prevalence of smart phones has only accelerated the demand for wireless providers to take steps to improve their
service offerings. See, e.g., Twentieth Wireless Competition Report, 32 FCC Red at 9011-13, paras. 62-65.
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improvement of existing services. Thus, an effective prohibition includes materially inhibiting additional
services or improving existing services.”®

37. Our reading of Section 253(a) and Section 332(c)(7)(B)(i)(II) reflects and supports a
marketplace in which services can be offered in a multitude of ways with varied capabilities and
performance characteristics consistent with the policy goals in the 1996 Act and the Communications Act.
To limit Sections 253(a) and 332(c)(7)(B)(i)(Il) to protecting only against coverage gaps or the like would
be to ignore Congress’s contemporaneously-expressed goals of “promot[ing] competition[,] . . . secur[ing]
... higher quality services for American telecommunications consumers and encourage[ing] the rapid
deployment of new telecommunications technologies.”” In addition, as the Commission recently
explained, the implementation of the Act “must factor in the fundamental objectives of the Act, including
the deployment of a ‘rapid, efficient . . . wire and radio communication service with adequate facilities at
reasonable charges’ and ‘the development and rapid deployment of new technologies, products and
services for the benefit of the public . . . without administrative or judicial delays[, and] efficient and
intensive use of the electromagnetic spectrum.’”’® These provisions demonstrate that our interpretation of
Section 253 and Section 332(c)(7)(B)(i)(II) is in accordance with the broader goals of the various statutes
that the Commission is entrusted to administer.

38. California Payphone further concluded that providers must be allowed to compete in a
“fair and balanced regulatory environment.”8! As reflected in decisions such as the Commission’s Texas
PUC Order, a state or local legal requirement can function as an effective prohibition either because of
the resulting “financial burden” in an absolute sense, or, independently, because of a resulting competitive
disparity.® We clarify that “[a] regulatory structure that gives an advantage to particular services or
facilities has a prohibitory effect, even if there are no express barriers to entry in the state or local code;
the greater the discriminatory effect, the more certain it is that entities providing service using the

8 Our conclusion finds further support in our broad understanding of the statutory term “service,” which, as we
explained in our recent Moratoria Declaratory Ruling, means “any covered service a provider wishes to provide,
incorporating the abilities and performance characteristics it wishes to employ, including to provide existing services
more robustly, or at a higher level of quality—such as through filling a coverage gap, densification, or otherwise
improving service capabilities.” Moratoria Declaratory Ruling, FCC 18-111, para. 162 n.594; see also Public
Utility Comm’n of Texas, et al., Pet. for Decl. Ruling and/or Preemption of Certain Provisions of the Texas Pub.
Util. Reg. Act of 1995, Memorandum Opinion and Order, 13 FCC Red 3460, 3496, para. 74 (1997) (Texas PUC
Order) (interpreting the scope of ‘telecommunications services’ covered by Section 253(a) and clarifying that it
would be an unlawful prohibition for a state or locality to specify “the means or facilities” through which a service
provider must offer service); Crown Castle June 7, 2018 Ex Parte Letter at 10-11 (discussing this precedent). We
find this interpretation of “service” warranted not only under Section 253(a), but Section 332(c)(7)(B)(1)(II)’s
reference to “services” as well.

7 Preamble to the Telecommunications Act of 1996, Pub. Law. No. 104-104, § 202, 110 Stat. 56 (1996).
Consequently, we reject arguments suggesting that the provision of some level of wireless service in the past
necessarily demonstrates that there is no effective prohibition of service under the state or local legal requirements
that applied during those periods or that an effective prohibition only is present if a provider can provide no covered
service whatsoever. See, e.g., City and County of San Francisco Comments at 25-26; Virginia Joint Commenters
Comments, Exh. A at 31-33. Nor, in light of these goals, do we find it reasonable to interpret the protections of
these provisions as doing nothing more than guarding against a monopoly as some suggest. See, e.g., Smart Cities
Coal. Comments, WC Docket No. 17-84, at 8-9 (filed June 15, 2017) cited in Smart Cities Coal. Comments at 57
n.141.

80 Accelerating Wireless Broadband Deployment By Removing Barriers To Infrastructure Investment, Second
Report and Order, FCC 18-30, para. 62 (rel. Mar. 30, 2018) (Wireless Infrastructure Second R & O) (quoting 47
U.S.C. §§ 151, 309()(3)(A), (D)).

81 California Payphone, 12 FCC Red at 14206, para. 31.

82 Texas PUC Order, 13 FCC Rcd at 3466, 3498-500, paras. 13, 78-81; see also, e.g., Crown Castle June 7, 2018 Ex
Parte at 10-11, 13.
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disfavored facilities will experience prohibition.”® This conclusion is consistent with both Commission
and judicial precedent recognizing the prohibitory effect that results from a competitor being treated
materially differently than similarly-situated providers.®* We provide our authoritative interpretation
below of the circumstances in which a “financial burden,” as described in the Texas PUC Order,
constitutes an effective prohibition in the context of certain state and local fees.

39. As we explained above, we reject alternative readings of the effective prohibition
language that have been adopted by some courts and used to defend local requirements that have the
effect of prohibiting densification of networks. Decisions that have applied solely a “coverage gap”-
based approach under Section 332(c)(7)(B)(i)(Il) reflect both an unduly narrow reading of the statute and
an outdated view of the marketplace.® Those cases, including some that formed the foundation for
“coverage gap”-based analytical approaches, appear to view wireless service as if it were a single,
monolithic offering provided only via traditional wireless towers. * By contrast, the current wireless

83 Crown Castle June 7, 2018 Ex Parte Letter at 13.

84 See, e.g., Texas PUC Order, 13 FCC Red at 3466, 3498-500, paras. 13, 78-81; Federal-State Joint Board On
Universal Service; Western Wireless Corporation Petition For Preemption Of An Order Of The South Dakota
Public Utilities, Declaratory Ruling, 15 FCC Rcd 15168, 15173, paras. 12-13 (2000) (Western Wireless Order);
Pittencrieff Communications, Inc. For Declaratory Ruling Regarding Preemption of the Texas Public Utility
Regulatory Act Of 1995, Memorandum Opinion and Order, 13 FCC Red 1735, 1751-52, para. 32 (1997); City of
White Plains, 305 F.3d at 80.

8 Some courts have expressed concern about alternative readings of the statute that would lead to extreme
outcomes—either always requiring a grant under some interpretations, or never preventing a denial under other
interpretations. See, e.g., Willoth, 176 F.3d at 639-41; APT, 196 F.3d at 478-79; Town of Amherst v. Omnipoint
Communications Enterprises, Inc., 173 F.3d 9, 14 (1st Cir. 1999); AT&T Wireless PCS v. City Council of Virginia
Beach, 155 F.3d 423, 428 (4th Cir. 1998) (City Council of Virginia Beach); see also, e.g., Greenling Comments at 2;
City and County of San Francisco Reply at 16. Our interpretation avoids those concerns while better reflecting the
text and policy goals of the Communications Act and 1996 Act than coverage gap-based approaches ultimately
adopted by those courts. Our approach ensures meaningful constraints on state and local conduct that otherwise
would prohibit or have the effect of prohibiting the provision of personal wireless services. At the same time, our
standard does not preclude all state and local denials of requests for the placement, construction, or modification of
personal wireless service facilities, as explained below. See infra 111.B, C.

8 See, e.g., Willoth, 176 F.3d at 641-44; 360 Degrees Commc 'ns Co. v. Board of Supervisors of Albemarle County,
211 F.3d 79, 86-88 & n.1 (4th Cir. 2000) (Albermarle County); see also, e.g., ExteNet Comments at 29; T-Mobile
Comments at 42; Verizon Comments at 18; WIA Comments at 38-40. Even some cases that implicitly recognize the
limitations of a gap-based test fail to account for those limitations in practice when applying Section
332(c)(T)B)D)AL). See, e.g., Second Generation Properties v. Town of Pelham, 313 F.3d 620, 633 n.14 (4th Cir.
2002) (discussing scenarios where a carrier has coverage but insufficient capacity to adequately handle the volume
of calls or where new technology emerges and a carrier would like to use it in areas that already have coverage using
prior-generation technology). Courts that have sought to identify limited set of characteristics of personal wireless
services covered by the Act essentially allow actual or effective prohibition of many personal wireless services that
providers wish to offer with additional or more advanced characteristics. See, e.g., Willoth, 176 F.3d at 641-43
(drawing upon certain statutory definitions); Cellular Tel. Co. v. Zoning Bd. of Adjustment of the Borough of Ho-Ho-
Kus, 197 F.3d 64, 70 (3d Cir. 1999) (Borough of Ho-Ho-Kus) (concluding that it should be up to state or local
authorities to assess and weigh the benefits of differing service qualities); Albermarle County, 211 F.3d at 87 (citing
47 CFR §§ 22.99, 22.911(b) as noting the possibility of some ‘dead spots’); c¢f: USCOC of Greater lowa, Inc. v.
Zoning Bd. of Adjustment of the City of Des Moines, 465 F.3d 817 (8th Cir. 2006) (describing as a “dubious
proposition” the argument that a denial of a request to construct a tower resulting in “less than optimal” service
quality could be an effective prohibition). An outcome that allows the actual or effective prohibition of some
covered services is contrary to the Act. Section 253(a) applies to any state or local legal requirement that prohibits
or has the effect of prohibiting any entity from providing “any” interstate or intrastate telecommunications service,
47 U.S.C. § 253(a). Similarly, Section 332(c)(7)(B)(i)(II) categorically precludes state or local regulation of the
placement, construction, or modification of personal wireless service facilities that prohibits or has the effect of
prohibiting the provision of personal wireless “services.” 47 U.S.C. § 332(c)(7)(B)(1)(II). We find the most natural
(continued....)
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marketplace is characterized by a wide variety of offerings with differing service characteristics and
deployment strategies. *” As Crown Castle explains, coverage gap-based approaches are “simply
incompatible with a world where the vast majority of new wireless builds are going to be designed to add
network capacity and take advantage of new technologies, rather than plug gaps in network coverage.”®
Moreover, a critical feature of these new wireless builds is to accommodate increased in-building use of
wireless services, necessitating deployment of small cells in order to ensure quality service to wireless
callers within such buildings.®

40. Likewise, we reject the suggestion of some courts like the Eighth and Ninth Circuits that
evidence of an existing or complete inability to offer a telecommunications service is required under
253(a).”® Such an approach is contrary to the material inhibition standard of California Payphone and the

(Continued from previous page)
interpretation of these sections is that any service that meets the definition of “telecommunications service” or
“personal wireless service” is encompassed by the language of each provision, rather than only some subset of such
services or service generally. The notion that such state or local regulation permissibly could prohibit some personal
wireless services, so long as others are available, is at odds with that interpretation. In addition as we explain above,
a contrary approach would fail to advance important statutory goals as well as the interpretation we adopt. Further,
the approach reflected in these court decisions could involve state or local authorities “inquir[ing] into and
regulat[ing] the services offered—an inquiry for which they are ill-qualified to pursue and which could only delay
infrastructure deployment.” Crown Castle June 7, 2018 Ex Parte Letter at 14. Instead, our effective prohibition
analysis focuses on the service the provider wishes to provide, incorporating the capabilities and performance
characteristics it wishes to employ, including facilities deployment to provide existing services more robustly, or at a
better level of quality, all to offer a more robust and competitive wireless service for the benefit of the public.

87 See generally, e.g., Twentieth Wireless Competition Report, 32 FCC Rcd at 8968; see also, e.g., T-Mobile
Comments at 42-43; AT&T Reply at 4-5; CTIA Reply at 13-14; WIA Reply at 23-24; Crown Castle June 7, 2018 Ex
Parte Letter at 15. We do not suggest that viewing wireless service as if it were a single, monolithic offering
provided only via traditional wireless towers would have reflected an accurate understanding of the marketplace in
the past, even if it might have been somewhat more understandable that courts held such a simplified view at that
time. Rather, the current marketplace conditions highlight even more starkly the shortcomings of coverage gap-
based approaches, which do not account for other characteristics and deployment strategies. See, e.g., Twentieth
Wireless Competition Report, 32 FCC Rcd at 8974-75, para. 12 (observing that “[p]roviders of mobile wireless
services typically offer an array of mobile voice and data services,” including “interconnected mobile voice
services”); id. at 8997-97, paras. 42-43 (discussing various types of wireless infrastructure deployment to, among
other things, “improve spectrum efficiency for 4G and future 5G services,” “to fill local coverage gaps, to densify
networks and to increase local capacity”).

88 Crown Castle June 7, 2018 Ex Parte Letter at 15; see also id. at 13 (“Densification of networks will be key for
augmenting the capacity of existing networks and laying the groundwork for the deployment of 5G.”); id. at 15-16
(“When trying to maximize spectrum re-use and boost capacity, moving facilities by just a few hundred feet can
mean the difference between excellent service and poor service. The FCC’s rules, therefore, must account for the
effect siting decisions would have on every level of service, including increasing capacity and adding new spectrum
bands. Practices and decisions that prevent carriers from doing either materially prohibit the provision of
telecommunications service and thus should be considered impermissible under Section 332.””). Contrary
approaches appear to occur in part when courts’ policy balancing places more importance on broadly preserving
state and local authority than is justified. See, e.g., APT, 196 F.3d at 479; Albermarle County, 211 F.3d at 86; City
Council of Virginia Beach, 155 F.3d at 429; National Tower, LLC v. Plainville Zoning Bd. of Appeals, 297 F.3d 14
(1st Cir. 2002); see also, e.g., League of Arizona Cities et al. Joint Comments at 45; Smart Cities Coal. Reply at 33.
As explained above, our interpretation that “telecommunications services” in Section 253(a) and “personal wireless
services” in Section 332(c)(7)(B)(i)(II) are focused on the covered services that providers seek to provide —
including the relevant service characteristics they seek to incorporate—not only is consistent with the text of those
provisions but better reflects the broader policy goals of the Communications Act and the 1996 Act.

89 See WIA Comments at 39; T-Mobile Comments at 43-44.

0 See, e.g., County of San Diego, 543 F.3d at 577, 579-80; City of St. Louis, 477 F.3d at 533-34; see also, e.g.,

Virginia Joint Commenters Comments, Exh. A at 39-41. Although the Ninth Circuit in County of San Diego found

that “the unambiguous text of §253(a)” precluded a prior Ninth Circuit approach that found an effective prohibition
(continued....)
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correct recognition by courts “that a prohibition does not have to be complete or ‘insurmountable’” to
constitute an effective prohibition.”’ The “effectively prohibit” language must have some meaning
independent of the “prohibit” language, and we find that the interpretation of the First, Second, and Tenth
Circuits reflects that principle, while being more consistent with the California Payphone standard than
the approach of the Eighth and Ninth Circuits.*?

B. State and Local Fees

41. Federal courts have long recognized that the fees charged by local governments for the
deployment of communications infrastructure can run afoul of the limits Congress imposed in the
effective prohibition standard embodied in Sections 253 and 332.% In Municipality of Guayanilla, for
example, the First Circuit addressed whether a city could lawfully charge a 5 percent gross revenue fee.
The court found that the “5% gross revenue fee would constitute a substantial increase in costs” for the
provider, and that the ordinance consequently “will negatively affect [the provider’s] profitability.”** The
fee, together with other requirements, thus “place a significant burden” on the provider.”> In light of this
analysis, the First Circuit agreed that the fee “‘materially inhibits or limits the ability’” of the provider
“‘to compete in a fair and balanced legal and regulatory environment.’”?® The court thus held that the fee
does not survive scrutiny under Section 253. In doing so, the First Circuit also noted that the inquiry is
not limited to the impact that a fee would have on deployment in the jurisdiction that imposes the fee.
Rather, the court noted the aggregate effect of fees when totaled across all relevant jurisdictions.”” At the
same time, the First Circuit did not decide whether the fair and reasonable compensation allowed under
Section 253 must be limited to cost recovery or, at the very least, related to the actual use of the ROW.*

1313

42. In City of White Plains, the Second Circuit likewise faced a 5 percent gross revenue fee,

(Continued from previous page)
based on broad governmental discretion and the “mere possibility of prohibition,” that holding is not implicated by
our interpretations here. County of San Diego, 543 F.3d at 578; c¢f- City of St. Louis, 477 F.3d at 532. Consequently,
those decisions do not preclude the Commission’s interpretations here, see, e.g., Verizon Reply at 7, and we reject
claims to the contrary. See, e.g., Smart Communities Comments at 60.

L City of White Plains, 305 F.3d at 76 (citing RT Commc 'ns, 201 F.3d at 1268); see also, e.g., Municipality of
Guayanilla, 450 F.3d at 18 (quoting City of White Plains, 305 F.3d at 76 and citing City of Santa Fe, 380 F.3d at
1269); Crown Castle June 7, 2018 Ex Parte Letter at 12.; Letter from Tamara Preiss, Vice President, Federal
Regulatory and Legal Affairs, Verizon, to Marlene H. Dortch, Secretary, FCC, WT Docket No. 17-79, Attach. at 5
(filed Aug. 10, 2018) (Verizon Aug. 10, 2018 Ex Parte Letter).

92 See supra note 85. We discuss specific applications of the California Payphone standard in the context of certain
fees and non-fee regulations in the sections below, and leave others to be addressed case-by-case as they arise or
otherwise are taken up by the Commission or courts in the future.

93 The Commission also has recognized the potential for fees to result in an effective prohibition. See, e.g.,
Pittencrieff Communications, Inc. For Declaratory Ruling Regarding Preemption of the Texas Public Utility
Regulatory Act Of 1995, Memorandum Opinion and Order, 13 FCC Red 1735, 1751-52, para. 37 (1997) (observing
that “even a neutral [universal service] contribution requirement might under some circumstances effectively
prohibit an entity from offering a service”).

% Municipality of Guayanilla, 450 F.3d at 18-19.
% Id. at 19.
% Id. (quoting City of White Plains, 305 F.3d at 76).

97 Municipality of Guayanilla, 450 F.3d at 17 (looking at the aggregate cost of fees charged across jurisdictions
given the interconnected nature of the service).

% Id. at 22 (“We need not decide whether fees imposed on telecommunications providers by state and local
governments must be limited to cost recovery. We agree with the district court’s reasoning that fees should be, at the
very least, related to the actual use of rights of way and that ‘the costs [of maintaining those rights of way] are an
essential part of the equation.’”).
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which it found to be “[t]he most significant provision” in a franchise agreement implementing an
ordinance that the court concluded effectively prohibited service in violation of Section 253.” While the
court noted that “compensation is . . . sometimes used as a synonym for cost,”'” it ultimately did not
resolve whether fair and reasonable compensation “is limited to cost recovery, or whether it also extends
to a reasonable rent,” relying instead on the fact that “White Plains has not attempted to charge Verizon
the fee that it seeks to charge TCG,” thus failing Section 253’s “competitively neutral and
nondiscriminatory” standard.'”" But the court did observe that “Section 253(c) requires compensation to
be reasonable essentially to prevent monopolist pricing by towns.”'%?

43. In another example, the Tenth Circuit in City of Santa Fe addressed a $6,000 per foot fee
set for Qwest’s use of the ROW.!% The court held “that the rental provisions are prohibitive because they
create[d] a massive increase in cost” for Qwest.!** The court recognized that Section 253 allows the
recovery of cost-based fees, though it ultimately did not decide whether to “measure ‘fair and reasonable’
by the City’s costs or by a ‘totality of circumstances test’” applied in other courts because it determined
that the fees at issue were not cost-based and “fail[ed] even the totality of the circumstances test.”'%
Consequently, the fee was preempted under Section 253.

44, At the same time, the courts have adopted different approaches to analyzing whether fees
run afoul of Section 253, at times failing even to articulate a particular test.!° Among other things, courts
have expressed different views on whether Section 253 limits states’ and localities’ fees to recovery of
their costs or allows fees set in excess of that level.!”” We articulate below the Commission’s

% City of White Plains, 305 F.3d at 77.

100 City of White Plains, 305 F.3d at 77. In this context, the court stated that the term “compensation” is “flexible”
and capable of different meanings depending on the context in which it is used. Id.

101 City of White Plains, 305 F.3d at at 79. In particular, the court concluded that “fees that exempt one competitor
are inherently not ‘competitively neutral,” regardless of how that competitor uses its resulting market advantage,” id.
at 80, and thus “[a]llowing White Plains to strengthen the competitive position of the incumbent service provider
would run directly contrary to the pro-competitive goals of the [1996 Act],” id. at 79.

192 City of White Plains, 305 F.3d at 79.
193 City of Santa Fe, 380 F.3d at 1270-71.
104 1d. at 1271.

105 Jd. at 1272 (observing that “[t]he City acknowledges . . . that the rent required by the Ordinance is not limited to
recovery of costs”).

196 Compare, e.g., Municipality of Guayanilla, 450 F.3d at 18-19 (finding that fees were significant and had the
effect of prohibiting service); City of Santa Fe, 380 F.3d at 1271 (similar); with, e.g., Qwest v. Elephant Butte
Irrigation Dist., 616 F.Supp.2d 1110, 1123-24 (D.N.M. 2008) (rejecting Qwest’s reliance on preceding finding of
effective prohibition from quadrupled costs where the fee at issue was a penny per foot); Qwest v. City of Portland,
2006 WL 2679543, *15 (D. Or. 2006) (asserting with no explanation that “a registration fee of $35 and a refundable
deposit of $2,000 towards processing expenses . . . could not possibly have the effect of prohibiting Qwest from
providing telecommunications services”).

197 For example and as noted above, in Municipality of Guayanilla the First Circuit reserved judgment on whether

the fair and reasonable compensation allowed under Section 253 must be limited to cost recovery or if it was
sufficient if the compensation was related to the actual use of rights of way. Municipality of Guayanillia, 450 F.3d at
22. Other courts have found reasonable compensation to require cost-based fees. XO Missouri v. City of Maryland
Heights, 256 F.Supp.2d 987, 993-95 (E.D. Mo. 2003) (City of Maryland Heights); Bell Atlantic—Maryland, Inc. v.
Prince George’s County, 49 F.Supp.2d 805, 818 (D. Md. 1999) (Prince George’s County) vacated on other grounds,
212 F.3d 863 (4th Cir. 2000). Still other courts have applied a test that weighs a number of considerations when
evaluating whether compensation is fair and reasonable. TCG Detroit v. City of Dearborn, 206 F.3d 618, 625 (6th
Cir. 2000) (City of Dearborn) (considering “the amount of use contemplated . . . the amount that other providers
(continued....)
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interpretation of Section 253(a) and the standards we adopt for evaluating when a fee for Small Wireless
Facility deployment is preempted, regardless how the fee is challenged. We also clarify that the
Commission interprets Section 332(c)(7)(B)(i)(II) to have the same substantive meaning as Section
253(a).

45. Record Evidence on Costs Associated with Small Wireless Facilities. Keeping pace
with the demands on current 4G networks and upgrading our country’s wireless infrastructure to 5G
require the deployment of many more Small Wireless Facilities.'® For example, Verizon anticipates that
network densification and the upgrade to 5G will require 10 to 100 times more antenna locations than
currently exist. AT&T estimates that providers will deploy hundreds of thousands of wireless facilities in
the next few years alone—equal to or more than the number providers have deployed in total over the last
few decades.'” Sprint, in turn, has announced plans to build at least 40,000 new small sites over the next
few years.''” A report from Accenture estimates that, overall, during the next three or four years, 300,000
small cells will need to be deployed—a total that it notes is “roughly double the number of macro cells
built over the last 30 years.”'"!

46. The many-fold increase in Small Wireless Facilities will magnify per-facility fees
charged to providers. Per-facility fees that once may have been tolerable when providers built macro
towers several miles apart now act as effective prohibitions when multiplied by each of the many Small
Wireless Facilities to be deployed. Thus a per-facility fee may affect a prohibition on 5G service or the
densification needed to continue 4G service even if that same per-facility fee did not effectively prohibit
previous generations of wireless service.

47. Cognizant of the changing technology and its interaction with regulations created for a
previous generation of service, the 2017 Wireline Infrastructure NPRM/NOI sought comment on whether
government-imposed fees could act as a prohibition within the meaning of Section 253, and if so, what
fees would qualify for 253(c)’s savings clause.''> The 2017 Wireless Infrastructure NPRM/NOI similarly
sought comment on the scope of Sections 253 and 332(c¢)(7) and on any new or updated guidance the
Commission should provide, potentially through a Declaratory Ruling.''* In particular, the Commission
sought comment on whether it should provide further guidance on how to interpret and apply the phrase

(Continued from previous page)
would be willing to pay . . . and the fact that TCG had agreed in earlier negotiations to a fee almost identical to what
it now was challenging as unfair”).

108 See CTIA June 27, 2018 Ex Parte Letter at 6 (“[s]mall cell technology is needed to support 4G densification and
5G connectivity.”); see also Accelerating Wireless Deployment by Removing Barriers to Infrastructure Investment,
Report and Order, 32 FCC Red 9760, 9765, para. 12 (2017) (2017 Pole replacement Order) (recognizing that Small
Wireless Facilities will be increasingly necessary to support the rollout of next-generation services).

109 See Verizon Comments at 3; AT&T Comments at 1.

110 See Letter from Keith C. Buell, Senior Counsel, Sprint, to Marlene H. Dortch, Secretary, FCC, WT Docket No.
17-79 at 2 (filed Feb. 21, 2018).

L etter from Scott K. Bergmann, Senior Vice President, Regulatory Affairs, CTIA, to Marlene H. Dortch,
Secretary, FCC, WT Docket No. 17-79 et al., at 1 & Attach. at 6 (filed July 19, 2018) (CTIA July 19, 2018 Ex
Parte).

112 Jccelerating Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment, Notice of
Proposed Rulemaking and Notice of Inquiry, 32 FCC Red 3266, 3296-97, paras. 100 -101 and 3298-99, paras. 104-
105 (2017) (Wireline Infrastructure NPRM/NOI).

13 Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3360, para. 87. In addition, in 2016, the Wireless
Telecommunications Bureau released a public notice seeking comment on ways to expedite the deployment of next
generation wireless infrastructure, including providing guidance on application processing fees and charges for use

of rights of way. See Streamlining Deployment of Small Cell Infrastructure by Improving Wireless Facilities Siting
Policies, Public Notice, 31 FCC Red 13360 (WTB 2016).
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“prohibit or have the effect of prohibiting.”'"*

48. We conclude that ROW access fees, and fees for the use of government property in the
ROW,'"® such as light poles, traffic lights, utility poles, and other similar property suitable for hosting
Small Wireless Facilities, as well as application or review fees and similar fees imposed by a state or local
government as part of their regulation of the deployment of Small Wireless Facilities inside and outside
the ROW, violate Sections 253 or 332(c)(7) unless these conditions are met: (1) the fees are a reasonable
approximation of the state or local government’s costs,''® (2) only objectively reasonable costs are
factored into those fees, and (3) the fees are no higher than the fees charged to similarly-situated
competitors in similar situations.'!”

49. We base our interpretation on several considerations, including the text and structure of
the Act as informed by legislative history, the economics of capital expenditures in the context of Small
Wireless Facilities (including the manner in which capital budgets are fixed ex ante) and the extensive
record evidence that shows the actual effects that state and local fees have in deterring wireless providers
from adding to, improving, or densifying their networks and consequently the service offered over them
(including, but not limited to, introducing next-generation 5G wireless service). We address each of these
considerations in turn.

14 Wireless Infrastructure NPRM/NOI, 32 FCC Rcd at 3362, para. 90.

115 We do not find these fees to be taxes within the meaning of Section 601(c)(2) of the 1996 Act. See, e.g., Smart
Cities Coal. Reply at 36 (quoting the savings clause for “State or local law pertaining to taxation” in Section
601(c)(2) of the 1996 Act). It is ambiguous whether a fee charged for access to ROWSs should be viewed as a tax for
purposes of Section 601(c)(2) of the 1996 Act. See, e.g., City of Dallas v. FCC, 118 F.3d 393, 397-98 (5th Cir.
1997) (distinguishing “the price paid to rent use of public right-of-ways” from a “tax” and citing similar precedent).
Given that Congress clearly contemplated in Section 253(c) that states’ and localities’ fees for access to ROWs
could be subject to preemption where they violate Section 253—or else the savings clause in that regard would be
superfluous—we find the better view is that such fees do not represent a tax encompassed by Section 601(c)(2) of
the 1996 Act. We do not address whether particular fees could be considered taxes under other statutes not
administered by the FCC, but we reject the suggestion that tests courts use to determine what constitute “taxes” in
the context of such other statutes should apply to the Commission’s interpretation of Section 601(c)(2) here in light
of the statutory context for Section 601(c)(2) in the 1996 Act and the Communications Act discussed above. See,
e.g., Qwest Corp. v. City of Surprise, 434 F.3d 1176, 1183-84 & n.3 (9th Cir. 2006) (holding that particular fees at
issue there were taxes for purposes of the Tax Injunction Act and stating in dicta that had the Tax Injunction Act not
applied it would agree with the conclusion of the district court that it was covered by Section 601(c)(2) of the 1996
Act); MCI Communications Services, Inc. v. City of Eugene, 359 F. Appx. 692, 696 (9th Cir. 2009) (asserting
without analysis that the same test would apply to determine if a fee constitutes a tax under both the Tax Injunction
Act and Section 601(c)(2) of the 1996 Act).

116 By costs, we mean those costs specifically related to and caused by the deployment. These include, for instance,
the costs of processing applications or permits, maintaining the ROW, and maintaining a structure within the ROW.
See Puerto Rico Tel. Co. v. Municipality of Guayanilla, 354 F. Supp. 2d 107, 114 (D.P.R. 2005), aff'd, 450 F.3d 9
(1st Cir. 2006) (“fees charged by a municipality need to be related to the degree of actual use of the public rights-of
way” to constitute fair and reasonable compensation under Section 253(¢)).

17 We explain above what we mean by “fees.” See supra note 62. Contrary to some claims, we are not asserting a
“general ratemaking authority.” Virginia Joint Commenters Comments at 6. Our interpretations in this order bear
on whether and when fees associated with Small Wireless Facility deployment have the effect of prohibiting
wireless telecommunications service and thus are subject to preemption under Section 253(a), informed by the
savings clause in Section 253(c). While that can implicate issues surrounding how those fees were established, it
does so only to the extent needed to vindicate Congress’s intent in Section 253. We do not interpret Section 253(a)
or (c) to authorize the regulation or establishment of state and local fees as an exercise in itself. We likewise are not
persuaded by undeveloped assertions that the Commission’s interpretation of Section 253 in the context of fees
would somehow violate constitutional separation of powers principles. See, e.g., Virginia Joint Commenters
Comments, Exh. A at 52.
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50. Text and Structure. We start our analysis with a consideration of the text and structure of
Section 253. That section contains several related provisions that operate in tandem to define the roles
that Congress intended the federal government, states, and localities to play in regulating the provision of
telecommunications services. Section 253(a) sets forth Congress’s intent to preempt state or local legal
requirements that “prohibit or have the effect of prohibiting the ability of any entity to provide any
interstate or intrastate telecommunications service.”''® Section 253(b), in turn, makes clear Congress’s
intent that state and local “requirements necessary to preserve and advance universal service, protect the
public safety and welfare, ensure the continued quality of telecommunications services, and safeguard the
rights of consumers” are not preempted.''” Of particular importance in the fee context, Section 253(c)
reflects a considered policy judgment that “[n]othing in this section” shall prevent states and localities
from recovering certain carefully delineated fees. Specifically, Section 253(c) makes clear that fees are
not preempted that are “fair and reasonable” and imposed on a “competitively neutral and
nondiscriminatory basis,” for “use of public rights-of-way on a “nondiscriminatory basis,” so long as they
are “publicly disclosed” by the government.'* Section 253(d), in turn, provides one non-exclusive
mechanism by which a party can obtain a determination from the Commission of whether a specific state
or local requirement is preempted under Section 253(a)—namely, by filing a petition with the
Commission. "'

51. In reviewing this statutory scheme, the Commission previously has construed Section
253(a) as “broadly limit[ing] the ability of state[s] to regulate,” while the remaining subsections set forth
“defined areas in which states may regulate.”'** We reaffirm this conclusion, consistent with the view of
most courts to have considered the issue—namely, that Sections 253(b) and (c) make clear that certain
state or local laws, regulations, and legal requirements are not preempted under the expansive scope of
Section 253(a).'* Our interpretation of Section 253(a) is informed by this statutory context,'** and the
observation of courts that when a preemption provision precedes a narrowly-tailored savings clause, it is
reasonable to infer that Congress intended a broad preemptive scope.'” We need not decide today
whether Section 253(a) preempts all fees not expressly saved by Section 253(c) with respect to all types
of deployments. Rather, we conclude, based on the record before us, that with respect to Small Wireless
Facilities, even fees that might seem small in isolation have material and prohibitive effects on

1547 U.S.C. § 253(a).
11947 U.S.C. § 253(b).
12047 U S.C. § 253(c).
121 47 U.S.C. § 253(d).
122 Texas PUC Order, 13 FCC Rcd at 3481, para. 44.

123 See, e.g., Connect America Fund Sandwich Isles Communications, Memorandum Opinion and Order, 32 FCC
Rced 5878, 5881, 5885-87, paras. 8, 19-25 (2017) (Sandwich Isles Section 253 Order); Texas PUC Order, , 13 FCC
Rced at 3480-81, paras. 41-44; Global Network Commc 'ns, Inc. v. City of New York, 562 F.3d 145, 150-51 (2d Cir.
2009); Southwestern Bell Tel. Co. v. City of Houston, 529 F.3d 257, 262 (5th Cir. 2008); City of St. Louis, 477 F.3d
at 531-32 (8th Cir. 2007); Municipality of Guayanilla, 450 F.3d at 15-16; City of Santa Fe, 380 F.3d at 1269;
BellSouth Telecomm’s, Inc. v. Town of Palm Beach, 252 F.3d 1169, 1187-89 (11th Cir. 2001). Some courts appear
to have viewed Section 253(c) as an independent basis for preemption. See, e.g., City of Dearborn, 206 F.3d at 624
(after concluding that a franchise fee did not violate Section 253(a), going on to evaluate whether it was “fair and
reasonable” under Section 253(c)). We find more persuasive the Commission and other court precedent to the
contrary, which we find better adheres to the statutory language.

124 See, e.g., Utility Air Regulatory Group v. EPA, 134 S.Ct. 2427, 2442 (2014).

125 See, e.g., Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 44-45 (1987); City of New York v. Permanent Mission of
India to United Nations, 618 F.3d 172, 189-90 (2d Cir. 2010); Frank v. Delta Airlines, Inc., 314 F.3d 195, 199 (5th
Cir. 2002); cf. United States v. Kay, 359 F.3d 738 (5th Cir. 2004) (justifying a broad reading of a statute given that
Congress “narrowly defin[ed] exceptions and affirmative defenses against a backdrop of broad applicability”).
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deployment,'* particularly when considered in the aggregate given the nature and volume of anticipated

Small Wireless Facility deployment.'?” Against this backdrop, and in light of significant evidence, set
forth herein, that Congress intended Section 253 to preempt legal requirements that effectively prohibit
service, including wireless infrastructure deployment, we view the substantive standards for fees that
Congress sought to insulate from preemption in Section 253(c) as an appropriate ceiling for state and
local fees that apply to the deployment of Small Wireless Facilities in public ROWs.'?®

52. In addition, notwithstanding that Section 253(c) only expressly governs ROW fees, we
find it appropriate to look to its substantive standards as a ceiling for other state and local fees addressed
by this Declaratory Ruling.'”® For one, our evaluation of the material effects of fees on the deployment of
Small Wireless Facilities does not differ whether the fees are for ROW access, use of government
property within the ROW, or one-time application and review fees or the like—any of which drain limited
capital resources that otherwise could be used for deployment—and we see no reason why the Act would
tolerate a greater prohibitory effect in the case of application or review fees than for ROW fees.!** In
addition, elements of the substantive standards for ROW fees in Section 253(c) appears at least analogous
to elements of the California Payphone standard for evaluating an effective prohibition under Section
253(a). In pertinent part, both incorporate principles focused on the legal requirements to which a
provider may be fairly subject,*! and seek to guard against competitive disparities.!*? Without resolving
the precise interplay of those concepts in Section 253(¢) and the California Payphone standard, their
similarities support our use of the substantive standards of Section 253(c) to inform our evaluation of fees
at issue here that are not directly governed by that provision.

53. From the foregoing analysis, we can derive the three principles that we articulate in this
Declaratory Ruling about the types of fees that are preempted. As explained in more detail below, we
also interpret Section 253(c)’s “fair and reasonable compensation” to refer to fees that represent a
reasonable approximation of actual and direct costs incurred by the government, where the costs being

126 See infra paras. 62-63.
127 See, e.g., Wireless Infrastructure Second R&O, FCC 18-30, para. 64.

128 See, e.g., Verizon Aug. 10, 2018 Ex Parte Letter, Attach. at 9-10. We therefore reject the view of those courts
that have concluded that Section 253(a) necessarily requires some additional showing beyond the fact that a
particular fee is not cost-based. See, e.g., Qwest v. City of Berkeley, 433 F.3d 1253, 1257 (9th Cir. 2006) (“we
decline to read” prior Ninth Circuit precedent “to mean that all non-cost based fees are automatically preempted, but
rather that courts must consider the substance of the particular regulation at issue”). At the same time, our
interpretation does not take the broader view of the preemptive scope of Section 253 adopted by the Sixth Circuit,
which interpreted Section 253(c) as an independent prohibition on conduct that is not itself prohibited by Section
253(a). City of Dearborn, 206 F.3d at 624.

129 See supra note 62.

130 Cf. Cheney R. Co. v. ICC, 902 F.2d 66, 69 (D.C. Cir. 1990) (observing that the expressio unius canon is a “feeble
helper in an administrative setting, where Congress is presumed to have left to reasonable agency discretion
questions that it has not directly resolved,” and concluding there that “Congress's mandate in one context with its
silence in another suggests not a prohibition but simply a decision not to mandate any solution in the second context,
i.e., to leave the question to agency discretion”).

131 For ROW compensation to be saved under Section 253(c) it must be “fair and reasonable,” while the California
Payphone standard looks to whether a legal requirement “materially limits or inhibits” the ability to compete in a
“fair” legal environment for a covered service. California Payphone, 12 FCC Rcd at 14206, para. 31.

132 For ROW compensation to be saved under Section 253(c) it also must be “competitively neutral and
nondiscriminatory,” while the California Payphone standard also looks to whether a legal requirement “materially
limits or inhibits” the ability to compete in a “balanced” legal environment for a covered service. California
Payphone, 12 FCC Rcd at 14206, para. 31.
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