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Pursuant to Federal Rule of Appellate Procedure 27, Ninth Circuit
Rules 27-1 and 32-2, and the Appellate Commaissioner’s Order April 18,
2019 (Dkt. Entry 55 in 18-72689),! Petitioners in Nos.18-72689, 19-
70136, 70144, 19-70145, 19-70146, 19-19-70341, and 19-70344
respectfully move for leave to exceed the type-volume limitations set
forth in Ninth Circuit Rule 32-1 for their Joint Reply Brief and to file a
brief containing 12,054 words. Pursuant to Ninth Circuit Rule 32-2(a),
the reasons for this Motion are set forth in the attached declaration. All
parties were asked to consent to the motion. As of the filing date,
petitioners American Public Power Association, and intervenor National
Association of Telecommunications Officers and Advisors have

consented to the motion, and other parties had not responded.

Date: September 4, 2019

[SIGNATURES ON NEXT PAGE]

! This Motion should be directed to the attention of the Appellate Commissioner.
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By: _ /s/ Joseph Van Eaton

By: _ /s/ Joseph Van Eaton
JOSEPH VAN EATON
JOHN GASPARINI

BEST BEST & KRIEGER LLP
2000 Pennsylvania Ave., N.W.
Suite 5300

Washington, DC 20006

(202) 785-0600
Joseph.vaneaton@bbklaw.com
John.gasparini@bbklaw.com

GAIL A. KARISH

BEST BEST & KRIEGER LLP
300 South Grand Ave., 25th FI.
Los Angeles, CA 90071

(213) 617-8100
Gail.Karish@bbklaw.com

Attorneys for Petitioners in Case Nos. 18-
72689 and Certain Intervenors

By: /s/ Michael J. Watza
Michael J. Watza

KITCH DRUTCHAS WAGNER
VALITUTTI & SHERBROOK
1 Woodward Ave., 10th Floor
Detroit, M1 48226-3499

(313) 965-7983
Mike.watza@kitch.com

Attorney for Petitioners in Case No. 19-
70144, Petitioners and Certain Intervenors
in Case No. 19-70341 and Intervenors in
Case Nos. 19-70136 and 19-70146

By: _ /s/ Tillman L. Lay
TILLMAN L. LAY

JEFFREY M. BAYNE
SPIEGEL & MCDIARMID LLP
1875 Eye Street, N.W., Suite 700
Washington, DC 20006

(202) 839-4000
Tim.Lay@spiegelmcd.com
Jeffrey.Bayne@spiegelmcd.com

Attorneys for Certain Intervenors in Case No.
18-72689

By: /s/ Dennis J. Herrera

DENNIS J. HERRERA

City Attorney

THERESA I. MUELLER

Chief Energy and Telecommunications Deputy
WILLIAM K. SANDERS

Deputy City Attorney

CITY OF SAN FRANCISCO

1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102

(415) 554-4700

Attorneys for Petitioner in Case No. 19-70145
and Intervenor in Case No. 18-72689
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By: _ /s/ Michael E. Gates
MICHAEL E. GATES

City Attorney

MICHAEL J. VIGLIOTTA,

Chief Asst. City Attorney

OFFICE OF THE CITY ATTORNEY
CITY OF HUNTINGTON BEACH
2600 Main St., Fourth Floor
Huntington Beach, CA 92648
(714) 536-5662
MVigliotta@surfcity-hb.org
michael.gates@surfcity-hb.org

Attorneys for Petitioners in Case No. 19-
70146

By:_/s/Robert C. May |11

ROBERT C. MAY Il

MICHAEL D. JOHNSTON

TELECOM LAW FIRM, PC

3570 Camino de Rio N.,

Suite 102

San Diego, CA 92108

(619) 272-6200
TRipp@telecomlawfirm.com
MJohnston@telecomlawfirm.com
Attorneys for Certain Petitioners in Case
No. 19-70136 and Intervenors in Case Nos.
19-70341 and 19-7034

By: /s/ Kenneth S. Fellman
KENNETH S. FELLMAN
GABRIELLE A. DALEY

KISSINGER & FELLMAN, P.C.

3773 Cherry Creek N. Drive, Suite 900
Denver, CO80209

(303) 320-6100

kfellman@kandf.com

Attorneys for Petitioners in Case No. 19-70136
and Intervenors in Case Nos. 19-70341 and
19-70344
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DECLARATION OF COUNSEL

In support of the Motion to Exceed Type-Volume Limit of Local
Government Petitioners (Case Nos. 18-72689 19-70136, 19-70144,
19-70145, 19-70146, 19-70341, and 19-70344), I declare:

1. T am a partner at Best, Best & Krieger LLP, counsel to
petitioners in Case Nos. 18-72689, 19-70144, and 19-70341. I am
authorized to file the motion and this declaration on behalf of
Petitioners (collectively, “Local Governments”) in Case Nos. 18-72689,
19-70136, 19-70144, 19-70145, 19-70146, 19-70341, and 19-70344.

2.  As was the case with Local Governments’ Joint Opening
Brief, the Joint Reply Brief submitted simultaneously with this motion
addresses two Federal Communications Commission (“FCC”) Orders.
Case No. 18-72689 is an appeal of the Declaratory Ruling portion of
Accelerating Wireline Broadband Deployment by Removing Barriers to

Infrastructure Investment, Third Report and Order and Declaratory

Ruling, WC Docket No. 17-84, WT Docket No. 17-79, 33 FCC Red. 7705
(2018) (“Moratorium Order”). Case Nos. 19-70123, 19-70124, 19-70125,
19-70136, 19-70144, 19-70145, 19-70146, 19-70147, 19-70326, 19-70339,

19-70341, and 19-70344 are consolidated appeals of Accelerating
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Wireless Broadband Deployment by Removing Barriers to Infrastructure

Investment, Declaratory Ruling and Third Report and Order, WT

Docket No. 17-79, WC Docket No. 17-84, 33 FCC Red. 9088 (2018)
(“Small Cell Order”). The appeal of the Declaratory Ruling portion of
the Moratorium Order is not consolidated with the appeals of the Small
Cell Order.

3.  Respondents filed a motion to exceed the type volume
limitation for their principal brief, which the Appellate Commissioner
granted on August 20, 2019. Brief for Respondents, Portland. FCC,
Case 18-72689, Docket No. 108 (Aug. 8, 2019). Respondents’ principal
brief contained 34,345 words (excluding the parts of the brief exempted
by Fed. R. App. P. 32(a)(7)(B)(ii1)), of which roughly 30,000 dealt with
issues addressed by Local Governments in their Opening Brief.
Petitioner Local Governments’ Joint Opening Brief, Portland v. FCC,
Case 19-70123, Docket No. 62 (Jun. 10, 2019). Industry Intervenors
filed an additional 15,259 word brief in support of the FCC.

4.  Local Governments and their supporting intervenors joining
this Joint Reply Brief are the same eighty-seven local governments and

local government associations that joined Local Governments’ Joint
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Opening Brief. They filed six separate petitions for review of the Small
Cell Order (two sets of Petitioners are now represented by the same law
firm), and one petition for review of the Moratorium Order. Consistent
with their Joint Opening Brief, in an effort to avoid duplicative briefing,
reduce the total number of briefs, and minimize the total word count,
Local Government Petitioners have joined a single reply brief, rather
than file the five separate reply briefs to which they otherwise would
have been entitled.2

5.  While the Joint Reply Brief is slightly more than one-half
the length of Local Governments’ Joint Opening Brief (21,288 words), it
1s also substantially less than one-half the length of the roughly 30,000-
word portion of Respondents’ principal brief devoted to Local
Governments’ issues, without even considering the additional
arguments raised by Intervenors supporting Respondents. It
represents a substantial consolidation and shortening of the reply
briefing that would have occurred had Local Governments filed

separate reply briefs.

2 If the Moratorium Order were briefed separately, it would allow for an additional
reply brief.
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6. The length is justified given the length of the briefs to which
it 1s responding. Local government have relied upon their Joint
Opening Brief where appropriate and focused their Joint Reply Brief on
flaws in Respondents’ and their supporting Intervenors’ arguments on
brief, and on inconsistencies between Respondents’ and their supporting
Intervenors’ briefs and the Orders under review.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury
that the foregoing is true and correct. Executed on September 4, 2019,
in Washington, D.C.

s/ Joseph Van Eaton
JOSEPH VAN EATON

BEST BEST & KRIEGER LLP
2000 Pennsylvania Ave, N.W.,
Suite 5300

Washington, DC 20006

(202) 785-0600
Joseph.vaneaton@bbklaw.com

Attorneys for Petitioners in Case Nos. 18-
72689 and Certain Intervenors
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CERTIFICATE OF SERVICE

I hereby certify that on September 4, 2019, I electronically filed
the foregoing with the Clerk of the Court for the United States Court of
Appeals for the Ninth Circuit by using the appellate CM/ECF system.

Participants in the case who are registered CM/ECF users will be

served by the appellate CM/ECF system.
Date: September 4, 2019

s/ Joseph Van Eaton
JOSEPH VAN EATON

BEST BEST & KRIEGER LLP
2000 Pennsylvania Ave, N.W.,
Suite 5300

Washington, DC 20006

(202) 785-0600
Joseph.vaneaton@bbklaw.com

Attorneys for Petitioners in Case

Nos. 18-72689 and 19-70144,
Petitioners and Intervenors in Case
No. 19-70341 and Intervenors in Case
Nos. 19-70136, and 19-70146
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