
ORAL ARGUMENT NOT YET SCHEDULED 
 

 

No. 18-1294 
 
 

IN THE UNITED STATES COURT OF APPEALS  
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 

AT&T SERVICES, INC., 
Petitioner, 

v. 

FEDERAL COMMUNICATIONS COMMISSION  
and UNITED STATES OF AMERICA, 

Respondents. 
 
 

On Petition for Review of an Order of  
the Federal Communications Commission 

 
 
RESPONDENT FEDERAL COMMUNICATIONS COMMISSION’S 

UNOPPOSED MOTION TO TRANSFER TO THE TENTH CIRCUIT 
 
 

Respondent Federal Communications Commission (FCC) 

respectfully moves to transfer this case to the United States Court of 

Appeals for the Tenth Circuit, as required by 28 U.S.C. § 2112(a)(5).  

Counsel for the FCC have conferred with opposing counsel and are 

authorized to represent that all parties consent to this motion.   

The petition for review in this case challenges the FCC’s 

Declaratory Ruling and Third Report and Order, Accelerating Wireless 
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Broadband Deployment by Removing Barriers to Infrastructure 

Investment, --- FCC Rcd. ---, FCC 18-133 (2018) (Order).  A summary of 

the Order was published in the Federal Register on October 15, 2018.  See 

83 Fed. Reg. 51867.  Other parties have petitioned for review of the Order 

in the First, Second, Ninth, and Tenth Circuits. 

Under 28 U.S.C. § 2112(a), when petitions for review of an FCC 

order are filed in multiple circuits and date-stamped copies are served on 

the agency within ten days after issuance of the order, the Judicial Panel 

on Multidistrict Litigation conducts a judicial lottery to designate one 

court of appeals, from among those receiving qualifying petitions, in 

which the record is to be filed.  28 U.S.C. § 2112(a)(1)-(3); see Remington 

Lodging & Hospitality, LLC v. NLRB, 747 F.3d 903, 904 (D.C. Cir. 2014).  

All petitions for review challenging that order (including both the 

petitions included in the judicial lottery and any other petitions 

challenging the same order) must then be transferred to the court in 

which the record is filed.  28 U.S.C. § 2112(a)(5). 

The petitions filed in the First, Second, Ninth, and Tenth Circuits 

qualified under the judicial lottery statute and were submitted to the 
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Judicial Panel.*  The Judicial Panel randomly selected the United States 

Court of Appeals for the Tenth Circuit as the court in which the record is 

to be filed.  See Consolidation Order, MCP No. 155 (J.P.M.L. Nov. 2, 2018) 

(copy attached).  Because the Tenth Circuit has been designated as the 

court in which the record is to be filed, “[a]ll courts in which proceedings 

are instituted with respect to” the Order “shall transfer those proceedings 

to” the Tenth Circuit.  28 U.S.C. § 2112(a)(5); see, e.g., Mabey v. FERC, 

1996 WL 525382 (D.C. Cir. 1996) (per curiam). 

Accordingly, the FCC respectfully requests that the Court transfer 

this case to the United States Court of Appeals for the Tenth Circuit, as 

required by 28 U.S.C. § 2112(a)(5). 

                                                                                                                        
*  The petition for review in this case did not qualify for the judicial 

lottery because the agency was not served with a date-stamped copy 
of the petition by the lottery deadline.  See 28 U.S.C. § 2112(a)(2); 47 
C.F.R. § 1.13(a); Remington Lodging, 747 F.3d at 904-05.   
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Dated:  November 13, 2018 Respectfully submitted, 

 /s/  Richard K. Welch  

 

Richard K. Welch 
Deputy Associate General Counsel 

Scott M. Noveck 
Counsel 

FEDERAL COMMUNICATIONS 
COMMISSION 

445 12th Street SW 
Washington, DC 20554 
(202) 418-1740 
fcclitigation@fcc.gov 
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CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMIT 

Certificate of Compliance With Type-Volume Limitation,  
Typeface Requirements and Type Style Requirements 

1. This document complies with the word limit of Fed. R. App. P. 
27(d)(2) because, excluding the parts of the document exempted by 
Fed. R. App. P. 32(f) and D.C. Circuit Rule 32(e)(1): 

☒ this document contains 439 words, or 

☐ this document uses a monospaced typeface and contains   
lines of text. 

2. This document complies with the typeface requirements of Fed. R. 
App. P. 32(a)(5) and the type style requirements of Fed. R. App. P. 
32(a)(6) because: 

☒ this document has been prepared in a proportionally spaced 
typeface using Microsoft Word 2016 in 14-point Century 
Schoolbook, or 

☐ this document has been prepared in a monospaced spaced 
typeface using      with            . 

 
 

/s/  Richard K. Welch  
Richard K. Welch 
Counsel for Respondent 
Federal Communications Commission 
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CERTIFICATE OF FILING AND SERVICE 

I hereby certify that on November 13, 2018, I caused the foregoing 

Unopposed Motion to Transfer to the Tenth Circuit to be filed with the 

Clerk of Court for the United States Court of Appeals for the District of 

Columbia Circuit using the electronic CM/ECF system.  I further certify 

that all participants in the case, listed below, are registered CM/ECF 

users and will be served electronically by the CM/ECF system. 

 
/s/  Richard K. Welch  
Richard K. Welch 
Counsel for Respondent 
Federal Communications Commission 

Service List: 

Sean A. Lev 
KELLOGG, HANSEN, TODD, FIGEL 

& FREDERICK, PLLC 
1615 M Street, NW 
Sumner Square, Suite 400 
Washington, DC 20036-3209 
slev@kellogghansen.com 
Counsel for Petitioner 

David L. Lawson 
Gary Liman Phillips 
AT&T INC. 
1120 20th Street, NW 
Suite 1000 
Washington, DC 20036 
dl0470@att.com 
gp3812@att.com 
Counsel for Petitioner 
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