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No. 15-
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

STATE OF NORTH CAROLINA,
Petitioner,

\2 PETITION FOR REVIEW

FEDERAL COMMUNICATIONS
COMMISSION, and

)
)
)
)
)
)
|
UNITED STATES OF AMERICA, )
)
)

Respondents.

Pursuant to 47 U.S.C. § 402(a), 28 U.S.C. §§ 2342(1) and 2344, and Rule

15(a) of the Federal Rules of Appellate Procedure, the State of North Carolina
hereby petitions this Court for review of the final order of the Federal
Communications Commission (“FCC” or “Commission’) captioned “In the Matter
of City of Wilson, North Carolina Petition for Preemption of North Carolina
General Statute Sections 1604-340 et seq.; The FElectric Power Board of
Chattanooga, Tennessee Petition for Preemption of a Portion of Tennessee Code
Annotated Section 7-5260,” Memorandum Opinion and Order, FCC 15-25, WC
Docket Nos., 14-115 and 14-116 (“Order””). The Order was released on March 12,
2015, and stated that it became effective upon release. (Order, p. 76, 185)
A copy of the full text of the Order is attached as Exhibit A and is available at

https://apps.fcc.gov/edocs public/index.do?document=332489.
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In the Order, the FCC preempts North Carolina’s statutory law (N.C.G.S.
§160A-340.1 ef seq.) and provisions of Session Law 2011-84 governing municipal
provisioning and operation of broadband communications services. Despite
recognition that the State of North Carolina creates and retains control over
municipal governments, the FCC unlawfully inserted itself between the State and
the State’s political subdivisions. North Carolina, as a sovereign State and a party
to the proceeding below, is aggrieved and seeks relief on the grounds that the
Order:

(1) is contrary to the United States Constitution;

(2) is in excess of the Federal Communication Commission’s authority;

(3) is arbitrary, capricious, and an abuse of discretion within the meaning of

the Administrative Procedure Act; and

(4) is otherwise contrary to law.

Venue is proper in this Court pursuant to 28 U.S.C. § 2343. The State of
North Carolina acknowledges that the State of Tennessee filed its Petition for
Review from the Order in the United States Court of Appeals for the Sixth Circuit

on 20 March 2015. (State of Tennessee v. Federal Communications Commission,

Docket No. 15-3291)
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North Carolina respectfully requests that this Court hold unlawful, vacate,
enjoin, and set aside the Order, and provide such additional relief as may be
appropriate.

Respectfully submitted, this the 11™ day of May, 2015.

ROY COOPER
Attorney General

s/ John F. Maddrey
John F. Maddrey
Solicitor General

s/ Robert T. Hargett
Robert T. Hargett
Senior Deputy Attorney General

N.C. Department of Justice

Post Office Box 629

Raleigh, NC 27602

Telephone: (919) 716-6900

Facsimile: (919) 716-6763

E-mail: jmaddrey@ncdoj.gov
rhargett@ncdoj.gov

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

I, John F. Maddrey, hereby certify that on, May 11, 2015, I filed the
foregoing Petition for Review via the Court’s ECF filing system, and caused one
copy of the Petition for Review to be delivered by first class mail and electronic
mail, where specified, to:

Jonathan Sallet Loretta E. Lynch

Federal Communications Commission U.S. Attorney General

Office of the General Counsel U.S. Department of Justice
Room 8-A741 950 Pennsylvania Avenue, N.W.
445 12th Street, S.W. Room 3601

Washington, DC 20554 Washington, DC 20530-0001

Jonathan.Sallet@fcc.gov
Catherine G. O’Sullivan

Counsel for the Federal U.S. Department of Justice

Communications Commission Antitrust Division/Appellate Division
950 Pennsylvania Ave., N.W. Room 3224
Washington, DC 20530-0001

Catherine.O’Sullivan@usdoj.gov

Counsel for the United States of America

ROY COOPER
Attorney General

s/ John F. Maddrey
John F. Maddrey
Solicitor General




Appeal: 15-1506  Doc: 2 Filed: 05/11/2015 Pg: 50f 135

CERTIFICATE OF SERVICE

I further certify that on May 11th, 2015, I caused one copy of the Petition
for Review be delivered by first class mail to the parties listed below, who
participated in the FCC proceeding, consistent with Federal Rule of Appellate

Procedure 15(c)(1). The Order is available at:

https://apps.fcc.gov/edocs public/index.do?document=332489.

ROY COOPER
Attorney General

s/ John F. Maddrey
John F. Maddrey
Solicitor General
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James P. Cauley, 111

Gabriel Du Sablon

Cauley Pridgen, P.A.

2500 Nash St. N

Suite C P.O. Drawer 2367
Wilson, NC 27894-2367
Counsel for the City of Wilson

Jim Baller, Sean Stokes,

Ashely Stelfox

Baller Herbst Stokes & Lide, PC
2014 P Street, N.W. Suite 200
Washington, D.C. 20036
Counsel for the City of Wilson

Christopher M. Heimann

Gary L. Phillips, Lori A. Fink
AT&T, Inc.

1120 20th Street, NW Suite 1000
Washington, DC 20036

Counsel for AT&T

Aaron Harpole
1314 14th St
Santa Monica, CA 90404

Advanced Comms. Law & Policy
Institute at New York Law School

Charles M Davidson

Michael J Santorelli, Directors

185 West Broadway

New York, NY 10013

Allen Woodruff
7517 Inglewood Road
Burlington, NC 27215
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Alton Drew
667 Peeples Street, SW Apt. 4
Atlanta, GA 30310

American Commitment
1300 Pennsylvania Ave., NW #190-406
Washington, DC 20004

Steve Pociask

American Consumer Institute
1701 Penn. Ave., NW, Suite 300
Washington, DC 20006

American Legislative Exchange Council
2900 Crystal Drive, 6th Floor
Arlington, VA 20222

Emily Sheketoff

American Library Association
1615 New Hampshire Ave NW
Washington, DC 20009

Mac Zimmerman

Director of Policy
Americans for Prosperity
2111 Wilson Blvd Suite 350
Arlington, VA 22201

Amy Love
2669 NC Highway 194 N
Boone, NC 28607

Andrew Lewis
3302 Glacier Ridge Road
Middleton, WI 53562
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Anthony Stuckey
17510 71st Ct. Apt 2C
Tinley Park, IL 60477

Anye Freer
3201 Bridlegate Drive
Arlington, TX 76016

Arun Ghosh
3112 Aralia Ln
San Jose, CA 95135

Benjamin Gurga
1033 16th St S
Arlington, VA 22202

Benjamin Jacob Downey
2704 B Conifer Drive
Raleigh, NC 27606

Brandon Wade
1402 Judy Lane
Mansfield, TX 76063

Broadband Alliance of Mendocino
County /Access Sonoma Broadband
Mike Nicholls, Jim Morehead

PO Box 946

Ukiah, CA 95482

Broadband-Matters
Catharine Rice

424 East Alexandria Avenue
Alexandria, VA 22301

Bruce Patterson
2135 S Ammon Road
Ammon, ID 83406
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Carlos Ayala
1782 W 35th Street
Los Angeles, CA 90018-3805

Carlos Rodriguez
1468 Madison Ave. Box 1124
New York, NY 10029

Carole Monroe
51 Railroad Street
Keene, NH 03431

Douglas Dawson

CCG Consulting

1133 Bal Harbor Blvd Ste 1139
PMB 296

Punta Gorda, FL 33950

Melissa E. Newman

Sr VP Federal Policy and Reg. Affairs
CenturyLink

1099 New York Avenue NW Suite 250
Washington, DC 20001

Chris Earles
2148 Stanley Hills Drive
Los Angeles, CA 90046

Chris Frisina
9112 Nash Ave
Charlotte, NC 28213

Christopher Jones
2504 Richardson Rd
Apex, NC 27502
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Christopher Libertelli
3544 NE 87th St
Seattle, WA 98115

Citizen X
123 ABC Road
Wilson, NC 27893

City of Carl Junction, MO
303 N Main PO Box 447
Carl Junction, MO 64834-0447

Paul A. Kronberger, CIO
City of Madison

210 Martin Luther King Jr.
Blvd Room 500

Madison, WI 53703-3346

Nancy Shepard, Mayor
City of Palo Alto

250 Hamilton Avenue
Palo Alto, CA 94303

Mary Beth Henry

Manager Office of Community
Technology

City of Portland

111 SW Columbia St, Suite 600

Portland, OR 97201

Clinton Collins
120 Crescent Drive
Bristol, VA 24201

Joanne Hovis

Coalition for Local Internet Choice
10613 Concord St.

Kensington, MD 20895
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Robert M. Cooper

Boies, Schiller & Flexner, LLP
5301 Wisconsin Ave., NW
Washington, DC 20015

Ken Fellman

Kissinger & Fellman, P.C.

3773 Cherry Creek N. Drive, Suite 900
Denver, CO 80209

Counsel to the Colorado
Communications and Utility Alliance

Commissioner Mike O'Rielly
445 12th Street, SW
Washington, DC 20554

Christopher Mitchell

Todd O'Boyle, Steven Renderos
Common Cause et al,

1133 19th St NW 6
Washington, DC 2003

Dale Jobe
2472 Tunnel Hill RD SW
Cleveland, TN 37311-8397

Daniel F. McComas
P.O. Box 2274
Wilmington, NC 28402

David Collado
2246 BIGELOW COMMONS
Enfield, CT 06082

David Deckert
976 Rose Creek Terrace
Woodstock, GA 30189
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David R Brown
5903 Barbados Place Apt 103
Rockville, MD 20852-5416

David Shaw and Drew Clark
Kirton McConkie
Thanksgiving Park Four
2600 W. Executive Parkway,
Suite 400

Lehi, UT 84043

Deb Socia
1200 18th Street NW Suite 700
Washington, DC 20037

Desmarie M. Waterhouse

Director of Government Relations
American Public Power Association
2451 Crystal Dr. Ste. 1000
Arlington, VA 22202

Dewayne Siddon
571 Old Lead Mine Valley RD SW
Cleveland, TN 37311

DG Whitley
6771 Good News Church Road
Stantonsburg, NC 27883-9306

Diana Carew, Economist
Progressive Policy Institute
1101 14th Street, Suite 1250
Washington DC, DC 20005

Donald S Fuchs
4609 Wee Burn Trail
Raleigh, NC 27612-6393
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Donald T. E. Landin
206 S. 6th Street
Fort Pierce, FL 34950

Donovan Hester
1636 South Seminole Dr.
East Ridge, TN 37412

E. Stanley Seay
3821 Softwind Ln
Hope Mills, NC 28348-9651

Earl Comstock

Eckert Seamans Cherin & Mellott
1717 Pennsylvania Ave NW

12th Floor

Washington, DC 20006

Ellen Satterwhite
2001 L Street NW Suite 901
Washington, DC 20036

Emily Sullivan
1008 Watsonia Dr
Zebulon, NC 27594

Enrique Armijo

Elon University School of Law
201 N. Greene St.

Greensboro, NC 27401

Eugene Kim
167 National Drive
Pinehurst, NC 28374
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Elaine Davis, Executive VP
Fair Competition Alliance

321 High School Rd NE Ste D-3
PMB #233

Bainbridge Island, WA 98110

Felice Piserchia
24 Swannaview Dr
Asheville, NC 28805

Heather Burnett Gold, President
Fiber to the Home Council Americas
6841 Elm Street 843

McLean, VA 22101

Thomas Cohen

Kelley Drye and Warren LLP
3050 K Street NW 400
Washington, DC 20007

Fred Goodwin
35 Rogers Wood
San Antonio, TX 78248

Gerald Fisher
1491 Greenwood Ave
Palo Alto, CA 94301

Governor Nikki Haley (SC)
1205 Pendleton Street
Columbia, SC 29201

W. Theodore Pibil, Jr. Director
Harford County, Maryland

45 South Main Street

Bel Air, MD 21014
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Heather Hunt
109 W Carr St
Carrboro, NC 27510

Heather N. Cristion Wilson
141 Coftee Bluff Lane
Holly Springs, NC 27540

Institute for Local Self-Reliance
2720 East 22nd Street
Minneapolis, MN 55406

Institute for Local Self-Reliance and
Rural Broadband Policy Group

Christopher Mitchell

Edyael Casaperalta

2720 East 22nd Street

Minneapolis, MN 55406

Tom Giovanetti, President
Institute for Policy Innovation
1660 S. Stemmons Frwy. Suite 245
Lewisville, TX 75067

Mayor Gary Resnick, Chair
Intergovernmental Advisory Committee
445 12th Street, SW

Washington, DC 20554

International Center for Law &
Economics and TechFreedom
Geoffrey Manne, Ben Sperry
2325 E. Burnside Street Suite 301
Portland, OR 97214
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ITIF

Doug Brake

1101 K St NW, Ste 610
Washington, DC 20005

Micah M. Caldwell

Genevieve Morelli

ITTA

1101 Vermont Ave., NW Suite 501
Washington, DC 20005

Jamaine Arrington
4929 Bartwood Dr
Raleigh, NC 27613

James R. Van Zandt
27 Spencer Dr.
Nashua, NH 03062

Jane Blackstone
PO Box 774408
Steamboat Springs, CO 80477

Jason Kirk
1318 Laredo Ave
Chattanooga, TN 37412

Jeff Hoel
731 Colorado Avenue
Palo Alto, CA 94303

John D. Sallenger
5742 Thompson Chapel Church Road
Wilson, NC 27896

John Kuhn
7252 Mariemont Crescent
Cincinnati, OH 45227

11
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Jon Sanders, Dir. of Regulatory Studies
John Locke Foundation

200 West Morgan Street, Suite 200
Raleigh, NC 27601

John Lukach
17A Manor Parkway
Rochester, NY 14620

Jonathan Levy
445 12th Street, SW
Washington, DC 20554

Joseph Hall
706 Lakewinds Trail
Rougemont, NC 27572

Joseph S. Wigington
PO Box 667 441 West Main St
Morristown, TN 37815

Joseph Wells
1605 Westbridge Ct
Raleigh, NC 27606-2656

Joshua Milewski
205 Riegelsville Rd
Milford, NJ 08848-1887

Joshua Pratt
1112 S. Magnolia Dr. Apt Q4
Tallahassee, FL 32301

Justin Jetton
805 White Meadows Drive 6
Fuquay Varina, NC 2752

Karen M. McDonald, City Attorney
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City of Fayetteville
PO Box 1513
Fayetteville, NC 28302

Karen Nakamura
48 Howard Ave
New Haven, CT 06519-2809

Katie McAuliffe, Executive Director
Digital Liberty

722 12th street NW Fourth Floor
Washington, DC 10005

Keith Weber
8606 Sparkling Springs Dr
Houston, TX 77095

Ken Joseph
2964 Belrose Avenue
Pittsburgh, PA 15216

Ken Murray
5415 6th Court S 2
Birmingham, AL 3521

Tillman Lay

Spiegel & McDiarmid LLP

1875 Eye Street, NW Suite 700
Washington, DC 20006

Counsel for Kentucky Municipal
Utilities Association and MuniNet

Kevin Flanagan
3919 CASHEW DR
Raleigh, NC 27616

Kevin Kryzda
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2401 SE Monterey Rd
Stuart, FL. 34996

Kyra F. Howell, President

KHE Community Solutions, LLC
P.O. Box 591

Signal Mountain, TN 37377

National Telecommunications

& Information Administration
Lawrence E. Strickling
U.S. Department of Commerce
1401 Constitution Avenue, N.W.
Washington, DC 20230

Leann Old
3990 Kristen St
Spring Hill, TN 37174

Peter d'Errico

Leverett Municipal Light Plant
9 Montague Road

Leverett, MA 01054

Lewis Miles
P.O. Box 67
Gouldsboro, ME 04607-0067

LR Holmes, Ross Holmes Group
PO Box 30924
Raleigh, NC 27622

Madery Bridge

9201 Warren Parkway Suite 200
Frisco, TX 75035

Maneesh Pangasa
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3562 S 18th Ave Mike Wendy

Yuma, AZ 85365-3937 8519 Bound Brook Lane
Alexandria, VA 22309

Marian Norton

Hwy 902 Michael C Nicholls

Pittsboro, NC 27312 4300 Cazadero Hwy

Cazadero, CA 95421-9758
Rep. Marilyn W Avila

16 West Jones Street Office 2217 Michael Miller
Raleigh, NC 27601-1096 285 18th Street
Fond du Lac, WI 54935
Mark Johnson
302 Helmsdale Drive Michael Procton
Chapel Hill, NC 27517 1326 Abbotts Creek Cir.

Kernersville, NC 27284
Mark Turner

1108 Tonsler Dr Michael R. Long
Raleigh, NC 27604-2300 4201 Black Sycamore Drive
Charlotte, NC 28226
Martijn Kleinendorst
986 Gunter Corner Rd. Michael S. Keller
Parrottsville, TN 37843 1911 W Easton P1
Tulsa, OK 74127-6424
Mary Sewell
2904 Legion Ave Middle Class Action Fund
Durham, NC 27707 Andrew King
536 Pantops Center, #111
Matthew Friedman Charlottesville, VA 22911
2148 Stanley Hills Drive
Los Angeles, CA 90046 Henry Walker
Bradley Arant Boult Cummings
Tracey Rosenberg, Executive Dir. 1600 Division Street Suite 700
Media Alliance Nashville, TN 37203
1904 Franklin Street #818 Counsel for Momentum Telecom, Inc.
Oakland, CA 94612
MediaFreedom James Bradford Ramsay

13
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General Counsel

National Association of Regulatory
Utility Commissioners

1101 Vermont Ave. NW Suite 200

Washington, DC 22032

Nathan Borson
PO Box 211 Gustavus
AK 99826-0211

William T. Pound

National Conference of State Leg.
444 North Capitol Street NW
Suite 515

Washington, DC 20001

David Parkhurst

National Governors Association
444 N Capitol StNW 1
Washington, DC 2000

Clarence E. Anthony, Executive Dir.
National League of Cities

1301 Pennsylvania Avenue, NW
Suite 550

Washington, DC 20004

Erik Stallman, Steptoe & Johnson LLP
1330 Connecticut Ave NW
Washington, DC 20036-1795

Counsel for Netflix, Inc.

Sarah Collins/Whitney Christen
N.C. League of Municipalities
215 N. Dawson Street

Raleigh NC 27603
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New America Foundation - Open
Technology Institute

1899 L Street NW Suite 400
Washington, DC 20036

NGA, NCSL, CSG
444 N. Capitol Street NW Suite 515
Washington, DC 20001

NC Next Generation Network
Elise Kohn

334 Blackwell Street Suite 1100
Durham, NC 27701

Northern Virginia Electric Cooperative
Howard Spinner

10323 Lomond Drive

Manassas, VA 20109

NTCA - The Rural Broadband Assoc.
Gregory J. Vogt

101 West Street, Suite 4

Black Mountain, NC 28711

Michael Romano, Sr VP, Policy
NTCA-The Rural Broadband Assoc.
4121 Wilson Blvd., Suite 1000
Arlington, VA 22203

OptiF1, Kyle Traxler
Box 501
Fostoria, OH 44830

Patrick Seymour
24 Mountain View Circle
Ambherst, MA 01002
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Pennsylvania Public Utility Comm’n
Commonwealth of Pennsylvania
David E Screven, Asst. Counsel
P.O. BOX 3265

Harrisburg, PA 17105-3265

Peter Honsinger
16432 Phillips Rd
Holley, NY 14470

Preble Law
3400 NW 3rd Ave #207
Pompano Beach, FL 33064

Rep. Beverly Earle
514 Legislative Office Building
Raleigh, NC 27603-5925

Town of Rockport, Maine
Richard C. Bates, Town Manager
101 Main St., P O Box 10
Rockport, Maine 04856

Rick Weinberger
63 Elm St Apt 214
Manchester, CT 06040

Rober Billingsley
4507 Sanders Lane
Catharpin, VA 20143

Robert Carrick
169 W. Main St.
Dayton, PA 16222

Robert Knox
374 Main St
Otego, NY 13825
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Robert Wack
93 West Green St.
Westminster, MD 21157

Sabrina Gosnell
10613 Concord Street
Kensington, MD 20895

Alan Wilson, Attorney General
State of South Carolina
Rembert C Dennis Building
P.O. Box 11549

Columbia, SC 29211-1549

Scott Cleland
7925 Jones Branch Drive #6200
Mclean, VA 22101

Catharine Rice, President
SEATOA

P.O.Box 1176

Pineville, NC 28134-1176

Senator Paul Farrow

Chair, Sentate Committee on

Government Operations, Public Works
and Communications

PO Box 8952

Madison, WI 53708

Seth Strong
704 Calloway Ct
Franklin, TN 37067

SHLB Coalition

John Windhausen, Jr. Executive Dir.
5185 MacArthur Blvd Suite 560
Washington, DC 20016
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Senator Thom Tillis
G55 Dirksen Senate Office Building
Washington, DC 20510

Susan Bjerke
838 N 85th St
Scottsdale, AZ 85257

Susan Madrak
4343 E. Thompson St.
Philadelphia, PA 19137

Timothy A Hinnant, Mayor
Town of Wendell

15 East Fourth Street
Wendell, NC 27591

TechFreedom

Berin Szoka

110 Maryland Ave NE, Suite 407
Washington, DC 20002

Tamah Hughes
15 East Fourth Street
Wendell, NC 27591

TechFreedom and ICLE

Berin Szoka

110 Maryland Ave NE, Suite 407
Washington, DC 20002

Telecommunications Industry Assoc.
Mark Uncapher

1320 N Courthouse Rd. #200
Arlington, VA 22201
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Terri Buckner
306 Yorktown Drive
Chapel Hill, NC 27516

Clarence A. West

Texas Cities Coalition

4001 Lob Cove

Austin, TX 78730

Attorney for Texas Cities Coalition

Amina Fazlullah, Director of Policy
The Benton Foundation

1825 K Street NW Suite 400
Washington, DC 20006

Randolph J. May, President
The Free State Foundation
P.O. Box 60680

Potomac, MD 20859

Michael Beckerman, President & CEO
The Internet Association

1100 H Street NW

Washington, DC 20005

Stephen E. Coran

Lerman Senter PLLC

2000 K Street, NW Suite 600
Washington, DC 20006

Counsel for the Wireless Internet
Service Providers Association

Theodore Barnes

3278 Meadowbrook Blvd
Cleveland Heights, OH 44118
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Thomas A. Schatz
1301 Pennsyvlania Ave., NW St. 1075
Washington, DC 20004

Timothy E. Wirth

3900 Watson Place, N.W.
Building B Apartment 6H
Washington, DC 20016

Todd Patton
4512 Bracada Dr
Durham, NC 27705

Senator Tom Apodaca
16 West Jones Street Room 2010
Raleigh, NC 27601

Tom Taydus
1924 Chestnut Street Ext
High Point, NC 27262-4405

Town of Davidson

Leamon Brice Town Manager

216 South Main Street PO Box 579
Davidson, NC 28036

Town of Highlands
P.O. Box 460
Highlands, NC 28741

Richard G. Sears, Mayor
Town of Holly Springs
PO Box 8

Holly Springs, NC 27540
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Miles Atkins, Mayor

Town of Mooresville

413 N. Main Street PO Box 878
Mooresville, NC 28115-0878

United States Telecom Association
Bennett L. Ross, Wiley Rein LLP
1776 K Street, NW

Washington, DC 20006

Jonathan Banks, Sr VP, Law & Policy
B. Lynn Follansbee

United States Telecom Association
607 14th Street, N.W. Suite 400
Washington, DC 20005

Brett Kilbourne

VP and Deputy General Counsel
Utilities Telecom Council

1129 20th Street, NW Suite 350
Washington, DC 20036

Stephen E. Coran

Lerman Senter PLLC

2000 K Street, NW Suite 600
Washington, DC 20006

Wireline Competition Bureau
445 12th Street SW 4
Washington, DC 2055

XMission LC

Pete Ashdown, President
51 E 400 S Ste 200

Salt Lake City, UT 84111
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Zach Rutledge
19852 Pitkin Dr.
Foley, AL 36535-4712

Zackary Bennett
23699 S 209" Ct
Queen Creek, AZ 85142

Zoren Gaspar

215 Marion Avenue
Huron, OH 44839
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