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DIRECT TESTIMONY OF LEE L. SELWYN

EXECUTIVE SUMMARY

Introduction

The October 4, 2018 Amended Scoping Memo and Ruling issued by Assigned Commis-
sioner Rechtschaffen identified a “non-exhaustive” list of fifteen “factors that the Commission
will consider in making a public interest determination regarding the effects of the proposed
[T-Mobile/Sprint] merger on the residents of California.”  This testimony addresses Issues 1, 2,
3, 5, 9, 10, 13, 14 and 15, although not in that order.

ISSUE 1.  How would the merger impact competition for services currently provided by
Sprint or T-Mobile in any metropolitan area or other geographically distinct market?

The mobile wireless telecommunications market in California and throughout the US
currently exceeds the “highly concentrated” threshold established by the US Department of
Justice/Federal Trade Commission Horizontal Merger Guidelines (“HMG”).  Markets exhibiting
a Herfindahl-Hirschman Index (HHI) in excess of 2500 are deemed “highly concentrated,” and 
mergers involving firms in highly concentrated markets that would increase the HHI by more
than 200 points will be presumed to be likely to enhance market power.  The HMG provides that
this “presumption may be rebutted by persuasive evidence showing that the merger is unlikely to
enhance market power.”  No such “persuasive evidence” has been presented by the Joint
Applicants in this case.

There are currently four (4) large facilities-based wireless Mobile Network Operators
(“MNOs”) with broad nationwide coverage; the merger would reduce that number to only three. 
Based upon 2016 revenues, the HHI (at an industry-wide level) will increase from its pre-merger
level of 2843 to a post-merger HHI of 3257, an increase of 414 that is well in excess of the
HMG’s 200-point threshold.  When calculated on the basis of more relevant geographic and
product markets, even larger post-merger increase in the HHI will result.  Moreover, as my
testimony concludes, the Joint Applicants have offered no evidence or assurance that their
proposed merger will not enhance their market power as they are required to do in order to
overcome the HMG’s presumption.

There is, in fact, strong evidence that prices are higher in wireless markets with fewer than
four firms.  This is the conclusion of a 2014 study by the Organization for Economic
Cooperation and Development (OECD), and its validity has been further confirmed by a survey
that I have undertaken of several developed countries with three, four and five wireless
operators.  As a general matter, wireless service price levels in the US are decidedly higher than

viii

ECONOMICS AND 
 TECHNOLOGY, INC.REDACTED FOR PUBLIC INSPECTION

DIRECT TESTIMONY OF LEE L. SELWYN

EXECUTIVE SUMMARY

Introduction

The October 4, 2018 Amended Scoping Memo and Ruling issued by Assigned Commis-
sioner Rechtschaffen identified a "non-exhaustive" list of fifteen "factors that the Commission
will consider in making a public interest determination regarding the effects of the proposed
[T-Mobile/Sprint] merger on the residents of California." This testimony addresses Issues 1, 2,
3, 5, 9, 10, 13, 14 and 15, although not in that order.

ISSUE 1. How would the merger impact competition for services currently provided by
Sprint or T-Mobile in any metropolitan area or other geographically distinct market?

The mobile wireless telecommunications market in California and throughout the US
currently exceeds the "highly concentrated" threshold established by the US Department of
Justice/Federal Trade Commission Horizontal Merger Guidelines ("HMG"). Markets exhibiting
a Herfindahl-Hirschman Index (HHI) in excess of 2500 are deemed "highly concentrated," and
mergers involving firms in highly concentrated markets that would increase the HHI by more
than 200 points will be presumed to be likely to enhance market power. The HMG provides that
this "presumption may be rebutted by persuasive evidence showing that the merger is unlikely to
enhance market power." No such "persuasive evidence" has been presented by the Joint
Applicants in this case.

There are currently four (4) large facilities-based wireless Mobile Network Operators
("MNOs") with broad nationwide coverage; the merger would reduce that number to only three.
Based upon 2016 revenues, the HHI (at an industry-wide level) will increase from its pre-merger
level of 2843 to a post-merger HHI of 3257, an increase of 414 that is well in excess of the
HMG's 200-point threshold. When calculated on the basis of more relevant geographic and
product markets, even larger post-merger increase in the HHI will result. Moreover, as my
testimony concludes, the Joint Applicants have offered no evidence or assurance that their
proposed merger will not enhance their market power as they are required to do in order to
overcome the HMG's presumption.

There is, in fact, strong evidence that prices are higher in wireless markets with fewer than
four firms. This is the conclusion of a 2014 study by the Organization for Economic
Cooperation and Development (OECD), and its validity has been further confirmed by a survey
that I have undertaken of several developed countries with three, four and five wireless
operators. As a general matter, wireless service price levels in the US are decidedly higher than

viii

REDACTED FOR PUBLIC INSPECTION
E C O N O M I C S  A N D

ff T E C H N O L O G Y ,  I N C .



EXECUTIVE SUMMARY (continued)

in other western countries where multiple facilities-based carriers are present and where
competition appears more intense.

ISSUE 3.  What are the relevant markets to consider?

An analysis of the extent to which a given market is “competitive” requires, at the outset,
that a definition of the subject market be established.  Market definition is typically expressed in
terms of a “relevant product or geographic market” within which products or services are
generally substitutable for one another and between which they are not.  The HMG provides
guidelines, referred to as the “hypothetical monopolist test,” as to how this determination is to be
made.  “Specifically, the test requires that a hypothetical profit-maximizing firm, not subject to
price regulation, that was the only present and future seller of those products (‘hypothetical
monopolist’) likely would impose at least a small but significant and non-transitory increase in
price (“SSNIP”) on at least one product in the market, including at least one product sold by one
of the merging firms.”

“Market definition focuses solely on demand substitution factors, i.e., on customers’ ability
and willingness to substitute away from one product to another in response to a price increase or
a corresponding non-price change such as a reduction in product quality or service.” 
Conversely, two products or services are not in the same relevant product market if customers
are not willing “to substitute away from one product to another in response to a price increase or
a corresponding non-price change such as a reduction in product quality or service.”  The
“hypothetical monopolist test” is a specific analytical tool used to determine whether two
products fall within the same or different relevant product markets.  The firm would not qualify
as a “hypothetical monopolist” if by imposing a SSNIP it would lose so much business as to
make the price increase unprofitable, indicating the existence of a substitute product within the
same relevant product market.  For wireless mobile telecommunications, the relevant geographic
market is local in nature because customers are only able to select among service providers that
actually offer service in the customers’ primary areas of interest – where they live and where
they work.  There are two retail relevant product markets – postpaid services and prepaid
services; the wholesale market is a third relevant product market.

Use of the HHI to assess the level of market concentration requires, at the outset, a proper
definition of the relevant product and geographic market.  The relevant geographic market for
mobile wireless services is fundamentally local in nature, because a consumer will purchase
service from only those providers that offer coverage within the consumer’s primary geographic
areas of interest – typically where he or she lives and works.  For this reason, I have undertaken
to develop separate HHIs for each of the 58 California counties, and have determined that, for
many of them, the merger-driven increase in the HHI will far exceed the apparent HHI change at
an industry-wide level.
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"Market definition focuses solely on demand substitution factors, i.e., on customers' ability
and willingness to substitute away from one product to another in response to a price increase or
a corresponding non-price change such as a reduction in product quality or service."
Conversely, two products or services are not in the same relevant product market if customers
are not willing "to substitute away from one product to another in response to a price increase or
a corresponding non-price change such as a reduction in product quality or service." The
"hypothetical monopolist test" is a specific analytical tool used to determine whether two
products fall within the same or different relevant product markets. The firm would not qualify
as a "hypothetical monopolist" if by imposing a S SNIP it would lose so much business as to
make the price increase unprofitable, indicating the existence of a substitute product within the
same relevant product market. For wireless mobile telecommunications, the relevant geographic
market is local in nature because customers are only able to select among service providers that
actually offer service in the customers' primary areas of interest — where they live and where
they work. There are two retail relevant product markets — postpaid services and prepaid
services; the wholesale market is a third relevant product market.

Use of the HHI to assess the level of market concentration requires, at the outset, a proper
definition of the relevant product and geographic market. The relevant geographic market for
mobile wireless services is fundamentally local in nature, because a consumer will purchase
service from only those providers that offer coverage within the consumer's primary geographic
areas of interest — typically where he or she lives and works. For this reason, I have undertaken
to develop separate HHIs for each of the 58 California counties, and have determined that, for
many of them, the merger-driven increase in the HHI will far exceed the apparent HHI change at
an industry-wide level.

ix

REDACTED FOR PUBLIC INSPECTION
E C O N O M I C S  A N D

ff T E C H N O L O G Y ,  I N C .



EXECUTIVE SUMMARY (continued)

Prepaid and Postpaid wireless services constitute separate and distinct relevant product
markets.  As a general matter, prepaid services provide fewer features, more limited coverage,
and slower data speeds than postpaid services.  Prepaid services are primarily attractive to
customers who lack a credit card or who cannot otherwise meet the credit requirements for
postpaid services.  Although prepaid services sometimes carry a lower price than facially similar
postpaid offering, their inferior quality makes them unattractive to those who can qualify for
higher quality postpaid services.  Since many prepaid service customers are unable to substitute
a postpaid service in response to a small but significant and nontransitory increase in price
(“SSNIP”) of the prepaid offering and, conversely, since most postpaid customers would be
unwilling to substitute a lower quality prepaid service in response to a SSNIP of the postpaid
service, the HMG’s “hypothetical monopolist test” for separate and distinct relevant product
markets is satisfied, and these two services constitute separate and distinct product markets.

Prepaid services are particularly important to low-income consumers and communities that
are unable to meet the credit requirement for postpaid services, and who would be forced to
continue purchasing prepaid services even in the face of a possibly substantial price increase.  If
the merger goes forward, New T-Mobile will control roughly 59% of the prepaid services
market.  The HHI as it applies specifically to prepaid services would increase from the current
(pre-merger) level of 3040 to a post-merger HHI of 4508.  This 1468-point increase far exceeds
the HMG’s 200-point threshold, and would clearly afford the post-merger New T-Mobile a
sufficiently large increase in market power that price increases for these services would almost
certainly result.

ISSUE 9.  Would the merger increase the market power of the incumbent local exchange
carriers and their wireless affiliates?

The Joint Applicants currently operate in a market dominated by AT&T and Verizon, but
upon closer examination it is apparent that Sprint and T-Mobile primarily compete against each
other rather than against the two currently dominant carriers.  In fact, a substantial component of
T-Mobile’s growth in recent years was primarily at the expense of Sprint, less so for AT&T and
Verizon.  Except for a small presence by US Cellular in a few California markets, there will be
no further entry into the California wireless market, for at least two reasons:  There is not likely
to be any significant amount of additional wireless spectrum to be offered at auction by the FCC
except in the millimeter band, and even if some modest amount of additional low- or mid-band
spectrum did become available, it would be useful only as an adjunct to existing carriers’
existing holdings, not as a basis for any additional entry into the market.  And when the merged
Sprint and T-Mobile achieve a scale comparable to that of AT&T and Verizon, there will simply
be no opportunity for any other entrant to challenge the three incumbents even if additional
spectrum were to become available.

The mobile wireless telecommunications market in the United States is decidedly not a
“contestable market” in the sense that incumbents’ conduct might be influenced by the threat of
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customers who lack a credit card or who cannot otherwise meet the credit requirements for
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postpaid offering, their inferior quality makes them unattractive to those who can qualify for
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a postpaid service in response to a small but significant and nontransitory increase in price
("S SNIP") of the prepaid offering and, conversely, since most postpaid customers would be
unwilling to substitute a lower quality prepaid service in response to a S SNIP of the postpaid
service, the HMG's "hypothetical monopolist test" for separate and distinct relevant product
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(pre-merger) level of 3040 to a post-merger HHI of 4508. This 1468-point increase far exceeds
the HMG's 200-point threshold, and would clearly afford the post-merger New T-Mobile a
sufficiently large increase in market power that price increases for these services would almost
certainly result.

ISSUE 9. Would the merger increase the market power of the incumbent local exchange
carriers and their wireless affiliates?

The Joint Applicants currently operate in a market dominated by AT&T and Verizon, but
upon closer examination it is apparent that Sprint and T-Mobile primarily compete against each
other rather than against the two currently dominant carriers. In  fact, a substantial component of
T-Mobile's growth in recent years was primarily at the expense of Sprint, less so for AT&T and
Verizon. Except for a small presence by US Cellular in a few California markets, there will be
no further entry into the California wireless market, for at least two reasons: There is not likely
to be any significant amount of additional wireless spectrum to be offered at auction by the FCC
except in the millimeter band, and even if some modest amount of additional low- or mid-band
spectrum did become available, it would be useful only as an adjunct to existing carriers'
existing holdings, not as a basis for any additional entry into the market. And when the merged
Sprint and T-Mobile achieve a scale comparable to that of AT&T and Verizon, there will simply
be no opportunity for any other entrant to challenge the three incumbents even if additional
spectrum were to become available.

The mobile wireless telecommunications market in the United States is decidedly not a
"contestable market" in the sense that incumbents' conduct might be influenced by the threat of
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additional entry.  Entirely insulated from any threat of entry, there is simply no reason why any
of the three post-merger roughly equal sized incumbents would perceive any long-term
economic benefit in aggressively seeking to capture rivals’ market shares rather than tacitly
agree to a market allocation of roughly one-third share for each.

The Joint Applicants’ already engage in some parallel conduct vis-a-vis their larger rivals,
and the merger will create additional incentives and opportunities for the post-merger New
T-Mobile to expand into new areas of parallel conduct going forward.  AT&T and Verizon have
succeeded in maintaining price levels well in excess of those set by Sprint and T-Mobile without
materially sacrificing either market share or profits.  A post-merger New T-Mobile will be far
better off financially by engaging in tacit market allocation rather than attempting to capture
small amounts of additional market share by maintaining price levels below those of AT&T and
Verizon.

As an example of parallel conduct, Sprint and T-Mobile, together with all other US wireless
providers,  include mandatory arbitration/class action waiver provisions in their adhesion
contracts for consumer and small business customers.

The Joint Applicants have engaged the Cornerstone Research firm to develop an econometric
model purporting to empirically assess the likely competitive effects of the proposed merger. 
The model utilized a dataset compiled by Neilsen that consists of wireless performance data
collected from a “panel” of some 45,000 smartphone users.  However, the Neilsen software only
works on Android phones.  As a result, no iPhone users are included in the Neilsen panel. 
iPhones comprise some 39% of all wireless smartphones currently in use, but have been
systematically excluded from the Cornerstone model.  But this is hardly the only deficiency in
the Neilsen dataset.  It provides no information whatsoever on the service plan that the customer
has chosen, the price being paid, whether the service is [BEGIN T-MOBILE
CONFIDENITAL] [END T-MOBILE CONFIDENITAL], whether the
data speed being measured for each user activity has been degraded due to the customer’s choice
of plan or the accumulated amount of usage during the billing cycle, or the fact that prepaid
services typically receive lower priority from the carrier with respect to network speed.

The Cornerstone model inappropriately compares current pre-merger Sprint and T-Mobile
costs and network quality with future post-merger New T-Mobile costs and quality, implicitly
assuming that if the merger fails to go forward the two companies will make no network
improvements on their own.  The model also assumes that neither AT&T nor Verizon will make
any network improvements or experience any cost reductions at all between now and the future
time frame when New T-Mobile’s gains are being projected to materialize.  The model also
assumes that any decrease in post-merger New T-Mobile’s marginal costs relative to that of the
two separate pre-merger companies will be flowed through, dollar-for-dollar, in lower prices to
consumers, that none of the efficiency gains that are projected to result from the merger will be
retained by the post-merger company or its shareholders.  These gross oversimplifications of
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additional entry. Entirely insulated from any threat of entry, there is simply no reason why any
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economic benefit in aggressively seeking to capture rivals' market shares rather than tacitly
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better off financially by engaging in tacit market allocation rather than attempting to capture
small amounts of additional market share by maintaining price levels below those of AT&T and
Verizon.

As an example of parallel conduct, Sprint and T-Mobile, together with all other US wireless
providers, include mandatory arbitration/class action waiver provisions in their adhesion
contracts for consumer and small business customers.

The Joint Applicants have engaged the Cornerstone Research firm to develop an econometric
model purporting to empirically assess the likely competitive effects of the proposed merger.
The model utilized a dataset compiled by Neilsen that consists of wireless performance data
collected from a "panel" of some 45,000 smartphone users. However, the Neilsen software only
works on Android phones. As a result, no iPhone users are included in the Neilsen panel.
iPhones comprise some 39% of all wireless smartphones currently in use, but have been
systematically excluded from the Cornerstone model. But this is hardly the only deficiency in
the Neilsen dataset. I t  provides no information whatsoever on the service plan that the customer
has chosen, the price being paid, whether the service is [BEGIN T-MOBILE
CONFIDENITAL] L  1  [ E N D  T-MOBILE CONFIDENITAL], whether the
data speed being measured for each user activity has been degraded due to the customer's choice
of plan or the accumulated amount of usage during the billing cycle, or the fact that prepaid
services typically receive lower priority from the carrier with respect to network speed.

The Cornerstone model inappropriately compares current pre-merger Sprint and T-Mobile
costs and network quality with future post-merger New T-Mobile costs and quality, implicitly
assuming that if the merger fails to go forward the two companies will make no network
improvements on their own. The model also assumes that neither AT&T nor Verizon will make
any network improvements or experience any cost reductions at all between now and the future
time frame when New T-Mobile' s gains are being projected to materialize. The model also
assumes that any decrease in post-merger New T-Mobile's marginal costs relative to that of the
two separate pre-merger companies will be flowed through, dollar-for-dollar, in lower prices to
consumers, that none of the efficiency gains that are projected to result from the merger will be
retained by the post-merger company or its shareholders. These gross oversimplifications of

xi

REDACTED FOR PUBLIC INSPECTION
E C O N O M I C S  A N D

ff T E C H N O L O G Y ,  I N C .



EXECUTIVE SUMMARY (continued)

complex wireless industry conditions strip the Cornerstone model of any relevance or value in
assessing the economic merit of the proposed merger.

The Joint Applicants also seek to include cable multi-system operators (MSOs) such as
Comcast and Charter in the relevant product market because of these companies’ recent entry
into the mobile wireless business.  Such cable-based wireless services combine the MSOs’
networks of wi-fi “hotspots” with wholesale services that they purchase from one or more
MNOs, without which no competitively viable mobile wireless service could be offered.  The
notion that entry by cable companies poses a serious competitive challenge to Sprint, T-Mobile,
AT&T or Verizon is utterly devoid of any merit, and should receive no consideration in the
evaluation of the proposed merger.

ISSUE 5.  What merger-specific and verifiable efficiencies would be realized by the
merger?

The various “merger benefits” being claimed by the Joint Applicants have been exaggerated
and, to the extent that any actually exist, are at best limited to facilitating their transition to 5G
technology.  The Joint Applicants’ “benefits” theory is premised upon the notion that the
increased scale of New T-Mobile’s operations relative to those of the two companies standing
alone will benefit from increased economies of scale, and in so doing will produce significant
efficiency gains, lower marginal costs of inputs, and additional incentives both for New
T-Mobile and for its customers.  But this “bigger is better” theory could be applied to virtually
any corporate merger or acquisition:  The prospect of economic gains due to increased scale is
not and must not be the sole consideration in addressing the public interest concerns surrounding
a transaction of this magnitude.  Moreover, in order for any public benefits to result from such
efficiency gains (if, in fact, any would actually materialize), some significant portion of these
gains would need to flow through to customers, or to the broader state and/or local economies. 
However, the loss of a competitor in this market makes the prospect of such flow-through highly
unlikely.

The Joint Applicants’ claims that the merger will dramatically increase the efficiency of their
(joint) operation over that which exists under the two separate firms, even if true, is not a
sufficient basis to overcome the potential anticompetitive effects that the merger will foster.

Prepaid services are provided by facilities-based MNOs as well as by resellers (MVNOs) that
purchase wholesale services from one or more facilities-based carriers.  Resellers such as
MVNOs offer smaller MNOs such as Sprint and T-Mobile the ability to expand their retail
distribution channels and, in particular, to address customers that might otherwise fall outside of
their own marketing efforts.  However, a facilities-based carrier’s incentives to allow and to
affirmatively support resale of their services diminishes as its market power increases.  Because
the post-merger New T-Mobile will have overwhelming dominance of the prepaid services
market, it will have less incentive to support and facilitate MVNO resale, permitting it to exploit
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complex wireless industry conditions strip the Cornerstone model of any relevance or value in
assessing the economic merit of the proposed merger.
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evaluation of the proposed merger.

ISSUE 5. What merger-specific and verifiable efficiencies would be realized by the
merger?

The various "merger benefits" being claimed by the Joint Applicants have been exaggerated
and, to the extent that any actually exist, are at best limited to facilitating their transition to 5G
technology. The Joint Applicants' "benefits" theory is premised upon the notion that the
increased scale of New T-Mobile's operations relative to those of the two companies standing
alone will benefit from increased economies of scale, and in so doing will produce significant
efficiency gains, lower marginal costs of inputs, and additional incentives both for New
T-Mobile and for its customers. But this "bigger is better" theory could be applied to virtually
any corporate merger or acquisition: The prospect of economic gains due to increased scale is
not and must not be the sole consideration in addressing the public interest concerns surrounding
a transaction of this magnitude. Moreover, in order for any public benefits to result from such
efficiency gains (if, in fact, any would actually materialize), some significant portion of these
gains would need to flow through to customers, or to the broader state and/or local economies.
However, the loss of a competitor in this market makes the prospect of such flow-through highly
unlikely.

The Joint Applicants' claims that the merger will dramatically increase the efficiency of their
(joint) operation over that which exists under the two separate firms, even if true, is not a
sufficient basis to overcome the potential anticompetitive effects that the merger will foster.

Prepaid services are provided by facilities-based MNOs as well as by resellers (MVN0s) that
purchase wholesale services from one or more facilities-based carriers. Resellers such as
MVNOs offer smaller MNOs such as Sprint and T-Mobile the ability to expand their retail
distribution channels and, in particular, to address customers that might otherwise fall outside of
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its dominance of the prepaid market by raising prices.  This outcome will be particularly
detrimental for many low-income consumers, for whom prepaid services are the only type of
wireless service for which they are qualified.

ISSUE 2.  What new services, if any, that are not currently provided by T-Mobile or
Sprint, are contemplated to be provided by the merged entity? How would the merger
impact competition for such services in any metropolitan area or other geographically
distinct market?

A second central theme of the Joint Applicants’ case in support of the proposed merger is
their claim that a post-merger New T-Mobile will be able to construct and deploy a far more
extensive 5G wireless network with a total capacity many times as great as the sum of the
capacities of the standalone 5G networks that each of the two companies could accomplish on
their own.  However, nationwide or even within California, availability of 5G is in no sense
dependent upon the merger of T-Mobile and Sprint.  Moreover, since this merger is likely to
diminish competition in the US mobile wireless market, it is more likely to retard, rather than
facilitate, 5G deployment.  Prior to the announcement of their plan to merge in April of 2018,
both companies had described their individual ambitious plans for 5G deployment in statement
made to investors and to Wall Street.  But in announcing their plans to merge, the Joint
Applicants have revised their 5G story du jour.  Now, T-Mobile can apparently no longer count
on what its Chief Technology Officer had previously described as a “kick-ass” 5G future. 
Instead, he now testifies that “[o]n a standalone basis, we will deploy a nationwide 5G network,
but will lack the bandwidth to deliver upon the full data rate and capacity gains possible for 5G.” 
And where last year he had insisted that “[y]ou can deploy 5G on ANY frequency, and in the
future, all spectrum will be 5G spectrum,” his current story is that T-Mobile’s “lack of access to
significant amounts of available mid-band spectrum that is not encumbered with LTE
subscribers (as well as a lack of large amounts of high-band spectrum nationally) will
significantly limit [T-Mobile’s] ability to provide a nationwide 5G system that can handle the
most demanding high capacity 5G applications.”

Upon closer examination, however, it becomes clear that such 5G efficiency gains as are
being promised relate almost entirely to the transition to 5G rather than to a permanent post-
transition condition.  Moreover, even the kind of more rapid deployment of 5G that the Joint
Applicants seek to ascribe to the merger will produce little or no actual public benefit inasmuch
as the roll-out of 5G-capable handsets and other devices is expected to be far more gradual than
the aggressive network deployment that the merger will purportedly permit.  In any event, the
type of transitory efficiency gains that the Joint Applicants describe can hardly overcome the
anticompetitive losses that the permanent state of increased market concentration will produce.

ISSUE 10.  How would the merger impact the quality of, and access to, service to
California consumers in metropolitan areas, rural areas, or other geographically distinct
markets? What services would be affected?
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wireless service for which they are qualified.

ISSUE 2. What new services, if any, that are not currently provided by T-Mobile or
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extensive 5G wireless network with a total capacity many times as great as the sum of the
capacities of the standalone 5G networks that each of the two companies could accomplish on
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significant amounts of available mid-band spectrum that is not encumbered with LTE
subscribers (as well as a lack of large amounts of high-band spectrum nationally) will
significantly limit [T-Mobile' s] ability to provide a nationwide 5G system that can handle the
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as the roll-out of 5G-capable handsets and other devices is expected to be far more gradual than
the aggressive network deployment that the merger will purportedly permit. In  any event, the
type of transitory efficiency gains that the Joint Applicants describe can hardly overcome the
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Both Sprint and T-Mobile individually possess more than sufficient spectrum capacity to
serve rural areas.  In California, T-Mobile currently holds between 110 and 172 MHz of band-
width, and Sprint currently holds between 65.5 and 81.5 MHz of bandwidth.  Many of these
licenses cover expansive geographic areas and none cover areas smaller than a county.  Carriers
are not required to, and do not, provide service on a wall-to-wall basis throughout their licensed
areas.  Instead, service tends to be provided in the more densely populated areas, where radios
and antennas are able to serve relatively large numbers of customers.  Service in rural areas is
generally confined to population centers such as town centers and principal highways.  Also,
because demand (in terms of volume of traffic) in rural areas is relatively low, even where
service is available, only a small fraction of the licensed spectrum is actually placed into service.

Providing service to rural areas is constrained by capital investment considerations, and is
not spectrum-constrained.  Capital investment responds to profit opportunities, which have
tended to be low in rural areas due to the high costs and relatively low potential revenues that the
small populations are capable of generating.  The Joint Applicants have offered no evidence that
their merger would materially improve profit opportunities in rural areas to the point where addi-
tional capital would flow to these communities.  As such, there is simply no basis to expect that
the merger will do anything to improve wireless services in currently unserved and underserved
areas.  

There is nothing in either the merger or in the characteristics of 5G technology that can bring
down the amount of capital investment required to provide service in rural areas.  But even if
integrating the two companies’ networks would facilitate the transition to 5G, the incremental
benefits of such integration are not sufficient to overcome the potential competitive harms that
would result from the elimination of a competitor in this market.

ISSUE 13.  Would the merger preserve the jurisdiction of the Commission to effectively
regulate those utilities and their operations in California?

As a technical matter, the merger does not directly affect the jurisdiction that the
Commission presently retains, but the increased concentration and diminution of competition
that would result may warrant renewed examination of the Commission's regulatory role with
respect to certain wireless carrier terms and conditions.  The arguments as to the gains from scale
to be realized from the merger harken back to the “natural monopoly” era, in that the Joint
Applicants maintain that even firms of their current size and scale cannot effectively compete
and survive.  A logical extension of this argument is that even greater scale and greater overall
efficiencies could be achieved by combining all of the existing wireless carriers into a single,
regulated “natural” monopoly.

State PUC jurisdiction over wireless services is limited to terms and conditions, not
ratesetting.  And the FCC has expressly forborne from regulating wireless rates.  But at the time
that the FCC issued its forbearance order in 1994, it was in the process of licensing multiple new
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wireless carriers in addition to the preexisting two 800 MHz licensees.  The view at the time was
that with multiple competitors offering service, marketplace forces would obviate the need for
regulation.  But if this merger is approved, the number of competitors will drop to only three. 
And three is simply not large enough to assure a competitive outcome.  The CPUC has in the
past exercised its regulatory authority with respect to wireless carrier terms and conditions and,
at the very least, if a three-firm market is the result, it is important that the Commission revisit
the need for ongoing regulatory oversight of such terms and conditions, and consider adopting
affirmative regulatory measures where anticompetitive practices are in  evidence.

ISSUE 14.  Would the benefits of the merger likely exceed any detrimental effects?

The potential impact of the merger on New T-Mobile’s ability to deploy massive 5G
capacity relative to what the two companies could achieve on a stand-alone basis is overblown. 
The Joint Applicants claim that when combined, their networks can support a far greater geo-
graphic scope and bandwidth of 5G capacity than the sum of the two firms’ individual spectrum
holdings if forced to continue to operate on a standalone basis.  However, we’ve heard this song
before:  T-Mobile had advanced similar “scale” and “efficiency” arguments when it sought in
2011 to defend its then-proposed merger with AT&T.  These arguments were not persuasive to
the FCC staff, which recommended that the merger not be allowed.  Moreover, T-Mobile’s
spectacular growth in the immediate aftermath of that merger’s demise puts a lie to such claims. 
In fact, following the collapse of its attempt to merge with AT&T, standalone T-Mobile
managed to nearly double its total wireless connections by the end of 2016, going from 40-
million in 2011 to 71-million by the end of 2016.

The potential anticompetitive impacts of the proposed merger of Sprint and T-Mobile far
exceed any benefits than can realistically be expected to arise, and for that reason the merger
should not be allowed to go forward.

ISSUE 15.  Should the Commission impose conditions or mitigation measures to prevent
significant adverse consequences and, if so, what should those conditions or measures be?

For the reasons discussed throughout this testimony, the potential anticompetitive impact of
reducing the number of wireless providers from four to three far exceeds whatever nominal –
and largely transitory – economic benefits that might result from the transaction and that would
actually be flowed through to consumers.  For all of these reasons, the Commission should
determine that the proposed merger of Sprint and T-Mobile is decidedly not in the public interest
and should therefore withhold its approval of the transaction.

However, in the event that the Commission determines otherwise and approves the merger,
there are certain conditions and mitigation measures that might reduce, but in no sense eliminate,
the anticompetitive consequences of losing a competitor in this market.  Several Public
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EXECUTIVE SUMMARY (continued)

Advocates Office witnesses have proposed such conditions (Eileen Odell at 7, Adam Clark at 6,
Kristina Donnelly at 4-5), and I will not repeat those here.  I am, however, addressing one
particularly important measure that would operate to significantly limit the ability of the merged
New T-Mobile to wield its formidable economic power in the handling of disputes with
individual consumers.  As the number of potential service providers dwindles to three,
consumers are less able to “vote with their feet” and take their business elsewhere in the event
they become dissatisfied with any aspect of the service they are receiving.  If the merger is
approved and the Joint Applicants’ combined market power is allowed to escalate, it is critical
that consumers be afforded a legitimate opportunity to settle disputes with the service provider in
a fair and even-handed manner.

Thus, any approval of the proposed merger should be expressly conditioned upon the Joint
Applicants’ agreement to eliminate all mandatory arbitration and class action waiver provisions
in their adhesion contracts with residential and small business customers.  Most customers do not
read the fine print in the lengthy adhesion contracts that are presented to them at the point of
sale.  One of the CSAs used by T-Mobile, if presented in standard 12-point double-space
typewriter format, would fill roughly 11 standard 8-1/2 by 11 inch sheets of paper.  Customers 
are generally not aware of the mandatory arbitration / class action waiver provisions or their
implications, nor are they aware of the limited “opt-out” opportunity or why they should or
should not exercise it.  Customers are not aware of these provisions because they are contained
in the “fine print” of adhesion contracts that are rarely if ever read by the consumer.  Most
important, because these services are not actively regulated by the CPUC or the FCC, customers
lack the traditional regulatory protections that had been available prior to deregulation.  The
Commission has the authority to, and should, eliminate mandatory arbitration / class action
waiver provisions from all California wireless service adhesion contracts.  However, at the very
least, if the merger is to go forward, New T-Mobile should be required to consent to remove
these unconscionable provisions as a condition for approval.

Conclusion

When examined with respect to the relevant product and geographic markets, the proposed
merger of Sprint and T-Mobile exceeds the HHI threshold for mergers in highly concentrated
markets as established in the Horizontal Merger Guidelines, and thus will be presumed to be
likely to enhance market power unless the merging parties are able to present persuasive
evidence to the contrary.  The Joint Applicants here have been unable to provide such persuasive
evidence.

They have not shown any permanent substantive efficiency gains other than the possibility
that the merger might facilitate the transition of the two companies’ networks to 5G.  However,
even that benefit, if present, would be only transitory.  Similar arguments were offered by
T-Mobile in support of its 2011 attempt to merge with AT&T, were soundly rejected by the FCC
staff, and have since been belied by T-Mobile’s own success in almost doubling its customer
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EXECUTIVE SUMMARY (continued)

base on a standalone basis.  Any efficiency gains that might result from the merger would benefit
consumers only to the extent that any cost reductions are flowed through in lower prices.  Other
than assertions that this will occur, the escalation in the Joint Applicants’ combined market
power would likely make it far more profitable for New T-Mobile to increase its prices to those
of AT&T and Verizon rather than to engage in aggressive price competition.  The econometric
model that the Joint Applicants have provided to support their claim that the merger is
procompetitive is so fraught with errors, omissions, and incorrect and unsupported assumptions
that it must be discounted in its entirety.

For all of the reasons addressed in this testimony, the proposed merger is decidedly not in the
public interest and should not be permitted to go forward.
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DIRECT TESTIMONY OF LEE L. SELWYN

I, Lee L. Selwyn, declare as follows:1

2

INTRODUCTION AND SUMMARY3

4

Qualifications, background and experience5
6

1.  My name is Lee L. Selwyn.  I am President of Economics and Technology, Inc. (“ETI”),7

One Washington Mall, 15th Floor, Boston, Massachusetts 02108.  ETI is a research and8

consulting firm specializing in telecommunications economics, regulation and public policy.  My9

Statement of Qualifications is annexed hereto as Attachment 1 and is made a part hereof.10

11

2.  I hold a Ph.D. degree in Management from the Alfred P. Sloan School of Management,12

Massachusetts Institute of Technology (“MIT”).  I also hold a Master of Science degree in13

Industrial Management from MIT and a Bachelor of Arts degree with Honors in Economics from14

Queens College of the City University of New York.  In 1970, I was awarded a Post-Doctoral15

Research Grant in Public Utility Economics under a program sponsored by the American16

Telephone and Telegraph Company, to conduct research on the economic effects of telephone17

rate structures upon the computer time-sharing industry.  This work was conducted at Harvard18

University’s Program on Technology and Society, where I was appointed a Research Associate. 19

I was also a member of the faculty at the College of Business Administration at Boston20

University from 1968 through 1973, where I taught courses in economics, finance and21

management information systems.  I founded my firm, Economics and Technology, Inc., in22

January 1972, and have served as its President continuously since that date.23
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3.  I have been actively and continuously involved in the fields of telecommunications1

economics, policy and regulation since the late 1960s.  I have provided expert testimony and2

analysis on telecommunications economics, technology, rate design, service cost analysis,3

market structure, form of regulation, and numerous other telecommunications issues before more4

than forty state public utility commissions, the Federal Communications Commission, the United5

States Congress, and regulatory bodies in a number of foreign countries, on behalf of commer-6

cial organizations, non-profit institutions, and local, state and federal government authorities. 7

Attachment 1 to this Declaration provides a complete record of my publications and prior expert8

testimony and appearances before regulatory agencies and courts.9

10

4.   I have submitted expert reports and testimony in numerous telecommunications11

regulatory proceedings before the Federal Communications Commission (“FCC”) and state12

public utilities commissions in approximately forty states dating back to the late 1960s, dealing13

with a broad range of ratesetting and policy matters, including switched and special access14

charges, price cap regulation, Sec. 251/252 interconnection and unbundling requirements, total15

service resale and wholesale pricing, universal service, broadband and related Internet access16

issues, intercarrier compensation, spectrum allocation, handset interoperability, CMRS early17

termination fees, and many others.  I have provided expert testimony in numerous California18

PUC proceedings dating back to the mid-1970s.  A complete listing of these appearances is19

included in Attachment 1 hereto.20

21
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5.   I have had extensive experience with the analysis of consumer and competitive impacts1

of mergers and spin-offs involving large telecommunications companies, including a number of2

matters before the California PUC on behalf of the Office of Ratepayer Advocates or Division of3

Ratepayer Advocates – A. 96-04-038, SBC/Pacific Bell merger (1996-7); A. 98-12-005, Bell4

Atlantic/GTE merger (1998); A. 05-02-027, SBC/AT&T merger (2005); A. 05-04-020,5

Verizon/MCI merger (2005), the Comcast/TWC merger, A.14-04-013/A.14-06-012, the6

Charter/TWC merger, A.15-07-009; and most recently, the transfer of control of Verizon’s ILEC7

operations in California, Texas and Florida to Frontier Communications, A.15-03-005.  In 1993,8

I submitted testimony on behalf of DRA in I.93-02-028, the “spin-off” by Pacific Telesis Group9

of its cellular and other wireless subsidiaries.  I also submitted expert testimony on similar10

merger-related issues before the FCC and in several other state PUC matters, including Maine11

PUC Docket No. 96-388, Bell Atlantic/NYNEX merger (1996), on behalf of the Maine Office of12

Public Advocate; Connecticut DPUC Docket No. 98-02-20, SBC/SNET merger (1998), on13

behalf of the Connecticut Office of Consumer Counsel; United States District Court for the14

District of Columbia, Civil Action No. 1:05CV02102 (EGS), SBC/AT&T merger; Verizon/MCI15

merger, Civil Action No. 1:05CV02103 (EGS) (1996), on behalf of the National Association of16

State Utility Consumer Advocates (NASUCA); Illinois Commerce Commission Docket No. 09-17

0268, Verizon sale of its Illinois exchanges to Frontier Communications, Inc. (2009), on behalf18

of the People of the State of Illinois and the Citizens Utility Board; and FCC WT Docket No. 11-19

65, AT&T/T-Mobile merger (2011), on behalf of the Ad Hoc Telecommunications Users20

Committee.21

22
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6.  My experience with the Commercial Mobile Radio Service (“CMRS”) industry dates back to the1

“first round” 800 MHZ cellular application process that was initiated by the FCC in 1981, and includes2

several matters outside of the United States.  I provided economic and financial analysis in support of3

approximately twenty applications in the “top ninety” cellular markets in 1982 and 1983.  I was a4

principal in ten “third round” applications and served on the Partners Committee of Albany (New York)5

Cellular Telephone Company until approximately 1986 (neither I nor my firm currently hold any6

financial interest in any wireless service provider).  I provided expert testimony on behalf of several “A-7

block” (non-wireline) cellular licensees in various state regulatory proceedings during the start-up phase8

of their operations in the late 1980s and early 1990s, in cases dealing with contested “head start” issues9

and wireline interconnection, including one such case in California.  I was engaged by DRA as a10

consultant and expert in I.93-02-028 dealing with the 1993 spin-off of Pacific Telesis Group’s cellular11

and wireless subsidiaries.  I also served as a consultant to the County of Los Angeles, a party in the12

California PUC’s Investigation into Mobile Telephone Service and Wireless Communications, (I.93-12-13

007).  I co-authored comments, reply comments and ex parte presentation materials on behalf of the Ad14

Hoc Telecommunications Users Committee in the FCC’s Wireless Calling Party Pays rulemaking (WT15

Docket No. 97-207).  In 1999, I provided expert testimony on behalf of Meteor Mobile Communications,16

Inc. before the High Court of Ireland (Docket 1998 No. 12160P) involving the Competition for the Third17

Mobile Telephony License in the Republic of Ireland.  In July 2003, I was commissioned to prepare a18

white paper on “Market-based Solutions for Realigning Spectrum Use in the 800 MHZ Band,” and in19

December 2004, we authored “Market-based Valuation vs. Third-party Appraisals as a Means to Ensure20

Fair Valuation and Efficient Allocation of 1.9 GHz Spectrum.”  Both of these papers were submitted in21

FCC WT Docket No. 02-55.  In 2007, I prepared a study comparing “Wireless Service Price Levels in the22

US and Canada” for MTS Allstream, Inc., submitted to Industry Canada for its Policy Framework for the23

Auction for Spectrum Licences for Advanced Wireless Services and other Spectrum in the 2 GHz Range.  I24
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submitted testimony on behalf of the Wireless Consumers Alliance et al and AARP in FCC WT Docket1

No. 05-194, I/M/O CTIA Petition for Expedited Declaratory Ruling on Early Termination Fees, and was2

invited by the FCC to testify at its June 12, 2008 en banc hearing on wireless early termination fees.  I3

have been engaged by the Internal Revenue Service and by a number of state and municipal taxation4

authorities regarding excise, sales, property and other taxation issues relating to wireless services.  In5

2011, I prepared a study on The Price Cap LECs’ “Broadband Connectivity Plan:” Protecting Their6

Past, Hijacking the Nation’s Future, submitted on behalf of United States Cellular Corporation in FCC7

WC Docket No. 10-90.  In 2013, I prepared a study on Interoperability and Spectrum Efficiency:8

Achieving a Competitive Outcome in the US Wireless Market, for United States Cellular Corporation in9

FCC WT Docket No. 12-69.10

11

7.  I have published several articles dealing specifically with Net Neutrality and related Open12

Internet issues, including “Revisiting the Regulatory Status of Broadband Internet Access: A13

Policy Framework for Net Neutrality and an Open Competitive Internet,” (with Helen E.14

Golding), Federal Communications Law Journal, Vol. 63 Num. 1, December 2010.  I have also15

contributed chapters to two recent American Bar Association publications, “Network Industry16

Markets: Telecommunications” (with Helen E. Golding), Chapter X in Market Definition in17

Antitrust: Theory and Case Studies, ABA Section of Antitrust Law (2012), at pp. 411-436, and18

“Economic Underpinnings: The Economics of Communications Networks, Market Power, and19

Vertical Foreclosure Theories” (with Helen E. Golding et al), Chapter I in Telecom Antitrust20

Handbook, Second Edition, ABA Section of Antitrust Law (2013), at pp. 1-61. 21

22
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4 h a v e  been engaged by the Internal Revenue Service and by a number of state and municipal taxation

5 authorit ies regarding excise, sales, property and other taxation issues relating to wireless services. In

6 2 0 11 ,  I prepared a study on The Price Cap LECs' "Broadband Connectivity Plan:" Protecting Their

7 Pas t ,  Hijacking the Nation's Future, submitted on behalf of United States Cellular Corporation in FCC

8 W C  Docket No. 10-90. In  2013, I prepared a study on Interoperability and Spectrum Efficiency:

9 Achieving a Competitive Outcome in the US Wireless Market, for United States Cellular Corporation in

10 F C C  WT Docket No. 12-69.

11

12 7 .  I  have published several articles dealing specifically with Net Neutrality and related Open

13 Internet  issues, including "Revisiting the Regulatory Status of Broadband Internet Access: A

14 P o l i c y  Framework for Net Neutrality and an Open Competitive Internet," (with Helen E.

15 Golding),  Federal Communications Law Journal, Vol. 63 Num. 1, December 2010. I  have also

16 contributed chapters to two recent American Bar Association publications, "Network Industry

17 Markets: Telecommunications" (with Helen E. Golding), Chapter X in Market Definition in

18 Anti trust:  Theory and Case Studies, ABA Section of Antitrust Law (2012), at pp. 411-436, and

19 " E c o n o m i c  Underpinnings• The Economics of Communications Networks, Market Power, and

20 Ver t i ca l  Foreclosure Theories" (with Helen E. Golding et al), Chapter I in Telecom Antitrust

21 Handbook, Second Edition, ABA Section of Antitrust Law (2013), at pp. 1-61.
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8.  In addition to my various professional activities, I am an elected Town Meeting Member1

in the Town of Brookline, Massachusetts, and serve on the Town’s Advisory and Finance2

Committee and on the Town’s Audit Committee, and have served on a special Tax Override3

Study Committee.4

5

Assignment6
7

9.  I have been asked by the Public Advocates Office at the California Public Utilities8

Commission (“CPUC” or “Commission”) to review Applications 18-07-011 and 18-07-012 filed9

herein by Sprint Communications Company L.P. (“Sprint”)  and T-Mobile USA, Inc.10

(“T-Mobile”) collectively, “Joint Applicants,” for approval of the proposed merger of the two11

firms, with the merged entity to be referred to for purposes of this proceeding as “New12

T-Mobile.”  I am to review the Joint Applicants’ documentation including their Application,13

supporting testimony, responses to data requests, and other submissions and, based thereon, 14

provide the Commission with an assessment of the various economic and other public interest15

benefits being ascribed to the transaction by the Joint Applicants, the potential impact of the16

proposed transaction upon competition for mobile wireless telecommunications services within17

the state of California, the fairness of the transaction to the two companies’ shareholders and18

other issues identified by the Assigned Commissioner in the Amended Scoping Memo issued19

October 4, 2018, and to offer specific recommendations to the Commission regarding the20

manner in which economic and other benefits being ascribed to the transaction will flow through21

to consumers and other conditions that will protect the public interest, together with recommend-22

ations for the disposition of this Application.23
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1 8 .  In  addition to my various professional activities, I am an elected Town Meeting Member

2 i n  the Town of Brookline, Massachusetts, and serve on the Town's Advisory and Finance

3 Committee and on the Town's Audit Committee, and have served on a special Tax Override

4 S t u d y  Committee.

5

6 Assignment
7

8 9 .  I  have been asked by the Public Advocates Office at the California Public Utilities

9 Commission ("CPUC" or "Commission") to review Applications 18-07-011 and 18-07-012 filed

10 here in  by Sprint Communications Company L.P. ("Sprint") and T-Mobile USA, Inc.

11 ( "T-Mobi le" )  collectively, "Joint Applicants," for approval of the proposed merger of the two

12 f i r m s ,  with the merged entity to be referred to for purposes of this proceeding as "New

13 T-Mob i le . "  I  am to review the Joint Applicants' documentation including their Application,

14 supporting testimony, responses to data requests, and other submissions and, based thereon,

15 prov ide  the Commission with an assessment of the various economic and other public interest

16 benefits being ascribed to the transaction by the Joint Applicants, the potential impact of the

17 proposed transaction upon competition for mobile wireless telecommunications services within

18 t h e  state of California, the fairness of the transaction to the two companies' shareholders and

19 o t h e r  issues identified by the Assigned Commissioner in the Amended Scoping Memo issued

20 October 4, 2018, and to offer specific recommendations to the Commission regarding the

21 manner  in which economic and other benefits being ascribed to the transaction will flow through

22 t o  consumers and other conditions that will protect the public interest, together with recommend-

23 a t ions  for the disposition of this Application.
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The public Interest and other issues identified in the Scoping Memo1
2

10. The October4, 2018 Amended Scoping Memo and Ruling issued by Assigned3

Commissioner Rechtschaffen provides what it describes as a “non-exhaustive” list of fifteen4

“factors that the Commission will consider in making a public interest determination regarding5

the effects of the proposed merger on the residents of California.”  The issues identified in the6

Scoping Memo that I will be addressing in this testimony, although not in this order, are as7

follows:8

9
1. How would the merger impact competition for services currently provided by Sprint10

or T-Mobile in any metropolitan area or other geographically distinct market?11
12

2. What new services, if any, that are not currently provided by T-Mobile or Sprint, are13
contemplated to be provided by the merged entity? How would the merger impact14
competition for such services in any metropolitan area or other geographically15
distinct market?16

17
3. What are the relevant markets to consider?18

19
5. What merger-specific and verifiable efficiencies would be realized by the merger?20

21
9. Would the merger increase the market power of the incumbent local exchange22

carriers and their wireless affiliates?23
24

10. How would the merger impact the quality of, and access to, service to California25
consumers in metropolitan areas, rural areas, or other geographically distinct26
markets? What services would be affected?27

28
13. Would the merger preserve the jurisdiction of the Commission to effectively regulate29

those utilities and their operations in California?30
31

14. Would the benefits of the merger likely exceed any detrimental effects?32
33
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1 T h e  public Interest and other issues identified in the Scoping Memo
2

3 1 0 .  The October4, 2018 Amended Scoping Memo and Ruling issued by Assigned

4 Commissioner Rechtschaffen provides what it describes as a "non-exhaustive" list of fifteen

5 " factors  that the Commission will consider in making a public interest determination regarding

6 t h e  effects of the proposed merger on the residents of California." The issues identified in the

7 Scoping Memo that I will be addressing in this testimony, although not in this order, are as

8 fo l lows:

9
10 1 .  H o w  would the merger impact competition for services currently provided by Sprint
11 o r  T-Mobile in any metropolitan area or other geographically distinct market?
12
13 2 .  What new services, i f  any, that are not currently provided by T-Mobile or Sprint, are
14 c o n t e m p l a t e d  to be provided by the merged entity? How would the merger impact
15 c o m p e t i t i o n  for such services in any metropolitan area or other geographically
16 d i s t i n c t  market?
17
18 3 .  What are the relevant markets to consider?
19
20 5 .  What merger-specific and verifiable efficiencies would be realized by the merger?
21
22 9 .  Would the merger increase the market power of the incumbent local exchange
23 c a r r i e r s  and their wireless affiliates?
24
25 1 0 .  How would the merger impact the quality of, and access to, service to California
26 c o n s u m e r s  in metropolitan areas, rural areas, or other geographically distinct
27 m a r k e t s ?  What services would be affected?
28
29 1 3 .  Would the merger preserve the jurisdiction of the Commission to effectively regulate
30 t h o s e  utilities and their operations in California?
31
32 1 4 .  Would the benefits of the merger likely exceed any detrimental effects?
33
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15. Should the Commission impose conditions or mitigation measures to prevent1
significant adverse consequences and, if so, what should those conditions or measures2
be?3

4

ISSUE 1.5 How would the merger impact competition for services currently
provided by Sprint or T-Mobile in any metropolitan area or other
geographically distinct market?

6

The mobile wireless telecommunications market in California and throughout the US is7
already highly concentrated, and further market consolidation is neither warranted nor in8
the public interest.9

10

11.  If approved, the proposed merger of Sprint and T-Mobile would reduce the number of11

national facilities-based mobile network operators (“MNOs”) in the United States and in12

California from four to three, making an already highly-concentrated market even more13

concentrated.  This major increase in concentration can be expressed quantitatively by means of14

the Herfindahl-Hirschman Index (HHI), a widely-accepted measure of market concentration that15

has been adopted by the United States Department of Justice and Federal Trade Commission as a16

key element of their Horizontal Merger Guidelines (“HMG”).1   The HHI (calculated industry-17

wide based upon 2016 revenue shares) will increase from its pre-merger level of 2843 to a post-18

merger HHI of 3257, an increase of 414 that is well in excess of the HMG’s 200-point threshold19

for highly concentrated markets.2  A market with only three roughly equal sized participants is20

more likely to behave like a cartel than an effectively competitive market, with each firm, inde-21

    1.  United States Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines 2010
edition (“HMG”)

    2.  See Table 17, infra, for the revenues and revenue shares used in this calculation.
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1
2
3
4

5

6

15. Should the Commission impose conditions or mitigation measures to prevent
significant adverse consequences and, i f  so, what should those conditions or measures
be?

ISSUE 1. How would the merger impact competition for services currently
provided by Sprint or T-Mobile in any metropolitan area or other
geographically distinct market?

7 T h e  mobile wireless telecommunications market in California and throughout the US is
8 a lready highly concentrated, and further market consolidation is neither warranted nor in
9 t h e  public interest.

10

11 1 1 .  I f  approved, the proposed merger of Sprint and T-Mobile would reduce the number of

12 nat ional  facilities-based mobile network operators ("MNOs") in the United States and in

13 Cal i fornia from four to three, making an already highly-concentrated market even more

14 concentrated. This major increase in concentration can be expressed quantitatively by means of

15 t h e  Herfindahl-Hirschman Index (HHI), a widely-accepted measure of market concentration that

16 h a s  been adopted by the United States Department of Justice and Federal Trade Commission as a

17 k e y  element of their Horizontal Merger Guidelines ("HMG').1 The HHI (calculated industry-

18 w i d e  based upon 2016 revenue shares) will increase from its pre-merger level of 2843 to a post-

19 merger  HHI of 3257, an increase of 414 that is well in excess of the HMG's 200-point threshold

20 f o r  highly concentrated markets.2 A  market with only three roughly equal sized participants is

21 m o r e  likely to behave like a cartel than an effectively competitive market, with each firm, inde-

1. United States Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines 2010
edition ("HMG")

2. See Table 17, infra, for the revenues and revenue shares used in this calculation.
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pendently and without the need for any overt collusion, coming to the conclusion that there are1

more profits to be made by maintaining their existing market shares rather than aggressively2

competing with one another by successively reducing their prices and the market price level3

overall.  There is considerable evidence that the two larger MNOs – AT&T and Verizon – are4

already engaging in such conduct vis-à-vis each other and vis-à-vis their two smaller rivals,5

Sprint and T-Mobile.  There is considerable evidence that Sprint and T-Mobile – the two firms6

that are here seeking to become one – have been mainly competing with each other rather than7

with the “big two.”  Additionally, there is evidence that even the existing four-firm market has8

resulted in parallel conduct among the four firms with respect to the terms and conditions9

associated with their services as set out in substantively identical adhesion contracts with their10

residential and small business customers.11

12

12.  In effectively competitive markets, all firms are price-takers, and the market price will13

approach marginal cost.  In monopoly markets, a single firm is a price-setter, and sets its price14

above marginal cost at a level that maximizes its economic profits.  In markets with a small15

number of firms – oligopoly markets – the few firms effectively carve up all of the available16

demand in the market.  This is especially true where barriers to entry – legal, economic or both –17

are sufficiently high that no further entry is realistically possible or practical.  While each18

individual firm in an oligopoly will exhibit unique characteristics, it is widely acknowledged that19

firms in such markets will, like a monopoly, charge a price in excess of marginal costs (albeit20

possibly somewhat lower than might exist in a single-firm monopoly market).  Each of the firms21
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1 pendently and without the need for any overt collusion, coming to the conclusion that there are

2 m o r e  profits to be made by maintaining their existing market shares rather than aggressively

3 competing with one another by successively reducing their prices and the market price level

4 overal l .  There is considerable evidence that the two larger MNOs — AT&T and Verizon — are

5 al ready engaging in such conduct vis-á-vis each other and vis-á-vis their two smaller rivals,

6 Sp r i n t  and T-Mobile. There is considerable evidence that Sprint and T-Mobile — the two firms

7 t h a t  are here seeking to become one — have been mainly competing with each other rather than

8 w i t h  the "big two." Additionally, there is evidence that even the existing four-firm market has

9 resulted in parallel conduct among the four firms with respect to the terms and conditions

10 associated with their services as set out in substantively identical adhesion contracts with their

11 residential and small business customers.

12

13 1 2 .  In  effectively competitive markets, all firms are price-takers, and the market price will

14 approach marginal cost. In  monopoly markets, a single firm is a price-setter, and sets its price

15 aboye  marginal cost at a level that maximizes its economic profits. In  markets with a small

16 number  of firms — oligopoly markets — the few firms effectively carve up all of the available

17 demand in the market. This is especially true where barriers to entry — legal, economic or both —

18 a r e  sufficiently high that no further entry is realistically possible or practical. While each

19 individual  firm in an oligopoly will exhibit unique characteristics, it is widely acknowledged that

20 f i r m s  in such markets will, like a monopoly, charge a price in excess of marginal costs (albeit

21 possib ly  somewhat lower than might exist in a single-firm monopoly market). Each of the firms
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exercises market power, and each will have the ability to make price-setting decisions.  These1

conditions can and do exist in oligopolistic markets, even in the absence of overt collusion.2

3

13.  The mobile wireless market in the US has been undergoing massive consolidation for4

more than a decade.  In 2003, the FCC had identified a total of six carriers offering service5

across broad nationwide footprints, with another dozen or so regional carriers each serving more6

limited geographic areas.3  By 2004, the number of national carriers had dropped to five,4 and by7

the following year (2005) there were only four national Commercial Mobile Radio Service8

(“CMRS”) carriers left, following Sprint’s merger with Nextel.5  After the 2005 AT&T/SBC9

merger, Cingular was renamed AT&T Mobility, and the AT&T brand was once again present in10

the wireless market.   In 2011, an attempt by T-Mobile to merge with AT&T – which would11

have brought the number of national CMRS providers down to only three – was soundly12

rebuffed in a November 2011 report issued by the Wireless Bureau staff,6 and the merger was13

subsequently called off by the two parties.14

14.  There is in fact considerable empirical evidence in telecommunications to support the15

notion that “three is not enough” to achieve a competitive outcome.  When the FCC initially16

    3.  FCC, Tenth CMRS Report,  at Table 4, p. 86.  The “top 6" CMRS carriers in 2003 were, from largest to
smallest, Verizon, Cingular, AT&T, Sprint, T-Mobile and Nextel.

    4.  Id.  The “top 5" in 2004 were Cingular, Verizon, Sprint, T-Mobile and Nextel.  AT&T Corp. had sold its
wireless affiliate, AT&T Wireless, to SBC Communications, winch had then merged it into its own wireless affiliate,
Cingular.

    5.  FCC, Eleventh CMRS Report,  at Table 4, p. 102.  The “top 4" CMRS carriers in 2005 were, from largest to
smallest, Cingular, Verizon, Sprint Nextel, and T-Mobile.

    6.  FCC WT Docket No. 11-65, Staff Analysis and Findings, November 28, 2011.
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1 exercises market power, and each will have the ability to make price-setting decisions. These

2 conditions can and do exist in oligopolistic markets, even in the absence of overt collusion.

3

4 1 3 .  The mobile wireless market in the US has been undergoing massive consolidation for

5 m o r e  than a decade. In  2003, the FCC had identified a total of six carriers offering service

6 across broad nationwide footprints, with another dozen or so regional carriers each serving more

7 l im i t ed  geographic areas.3 By 2004, the number of national carriers had dropped to five,4 and by

8 t h e  following year (2005) there were only four national Commercial Mobile Radio Service

9 ( "CMRS" )  carriers left, following Sprint's merger with Nextel.5 After the 2005 AT&T/SBC

10 merger,  Cingular was renamed AT&T Mobility, and the AT&T brand was once again present in

11 t h e  wireless market. I n  2011, an attempt by T-Mobile to merge with AT&T — which would

12 h a v e  brought the number of national CMRS providers down to only three — was soundly

13 rebuffed in a November 2011 report issued by the Wireless Bureau staff,' and the merger was

14 subsequently called off by the two parties.

15 1 4 .  There is in fact considerable empirical evidence in telecommunications to support the

16 no t i on  that "three is not enough" to achieve a competitive outcome. When the FCC initially

3. FCC, Tenth CMRS Report, at Table 4, p. 86. The "top 6" CMRS carriers in 2003 were, from largest to
smallest, Verizon, Cingular, AT&T, Sprint, T-Mobile and Nextel.

4. Id. The "top 5" in 2004 were Cingular, Verizon, Sprint, T-Mobile and Nextel. AT & T Corp. had sold its
wireless affiliate, AT&T Wireless, to SBC Communications, winch had then merged it finto its own wireless affiliate,
Cingular.

5. FCC, Eleventh CMRS Report, at Table 4, p. 102. The "top 4" CMRS carriers in 2005 were, from largest to
smallest, Cingular, Verizon, Sprint Nextel, and T-Mobile.

6. FCC WT Docket No. 11-65, Staff Analysis and Findings, November 28, 2011.
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authorized Commercial Mobile Radio Service in 1982, it created two equal sized blocks of1

spectrum in the 800 MHZ band and granted one of the two blocks to each of two rival providers2

– an affiliate of a wireline incumbent local exchange carrier (“ILEC”) serving the area (the “B”3

block) and an applicant with no such affiliation (the “A” block) in each of more than 7004

metropolitan and rural Cellular Geographic Service Areas (“CGSAs”) nationwide.  These initial5

CMRS licensees were granted without charge, at first through a competitive application process6

and, ultimately, through lotteries.  This duopoly market arrangement in each CGSA persisted7

well into the 1990s.  There was virtually no price competition between the “A” and “B” block8

carriers under the duopoly arrangement, and the licensees in each CGSA typically resisted the9

requirement to offer wholesale services for resale,7 and so stand-alone retail-level competition10

was minimal.11

12

15.  In 1993, Congress authorized the FCC to issue additional spectrum licenses through an13

auction process,8 increasing the number of potential rival providers in each market to four, five14

or in some cases six.  By year-end 2000, there were six major carriers with a nationwide scope15

(Verizon Wireless, Cingular, AT&T, Sprint PCS, Nextel, and Alltel) and a number of others16

each with a more limited geographic presence.9  Some of the major regional CMRS providers in17

    7.  I/M/O An Inquiry Into the Use of the Bands 825-845 MHZ and 870-890 MHZ for Cellular Communications
Systems; and Amendment of Parts 2 and 22 of the Commission’s Rules Relative to Cellular Communications
Systems, FCC CC Docket No. 79-318, Release No. FCC 81-161, Re. May 4, 1981, 86 F.C.C.2d 469 *; 1981 FCC
LEXIS 522 **; 49 Rad. Reg. 2d (P & F) 809

    8.  Omnibus Budget Reconciliation Act of 1993, Pub. L. 103-66, Aug. 10, 1993, 107 Stat. 312, as amended.

    9.  FCC, Sixth Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial Mobile
Services, rel. July 17, 2001, at p. C-4, Table 4.
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1 authorized Commercial Mobile Radio Service in 1982, it created two equal sized blocks of

2 spectrum in the 800 MHZ band and granted one of the two blocks to each of two rival providers

3 —  an affiliate of a wireline incumbent local exchange carrier ("ILEC") serving the area (the "B"

4 b l ock )  and an applicant with no such affiliation (the "A" block) in each of more than 700

5 metropolitan and rural Cellular Geographic Service Areas ("CGSAs") nationwide. These initial

6 C M R S  licensees were granted without charge, at first through a competitive application process

7 a n d ,  ultimately, through lotteries. This duopoly market arrangement in each CGSA persisted

8 w e l l  into the 1990s. There was virtually no price competition between the "A" and "B" block

9 carriers under the duopoly arrangement, and the licensees in each CGSA typically resisted the

10 requirement to offer wholesale services for resale,' and so stand-alone retail-level competition

11 w a s  minimal.

12

13 1 5 .  In  1993, Congress authorized the FCC to issue additional spectrum licenses through an

14 auct ion process,8 increasing the number of potential rival providers in each market to four, five

15 o r  in some cases six. By  year-end 2000, there were six major carriers with a nationwide scope

16 (Ver izon  Wireless, Cingular, AT&T, Sprint PCS, Nextel, and Alltel) and a number of others

17 e a c h  with a more limited geographic presence.9 Some of the major regional CMRS providers in

7. I /M/0  An Inquiry Into the Use of the Bands 825-845 MHZ and 870-890 MHZ for Cellular Communications
Systems; and Amendment of Parts 2 and 22 of the Commission's Rules Relative to Cellular Communications
Systems, FCC CC Docket No. 79-318, Release No. FCC 81-161, Re. May 4, 1981, 86 F.C.C.2d 469 *; 1981 FCC
LEXIS 522 **; 49 Rad. Reg. 2d (P & F) 809

8. Omnibus Budget Reconciliation Act of 1993, Pub. L. 103-66, Aug. 10, 1993, 107 Stat. 312, as amended.

9. FCC, Sixth Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial Mobile
Services, rel. July 17, 2001, at p. C-4, Table 4.
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existence at that time included VoiceStream, US Cellular, Western Wireless, Powertel, and1

Quest.10.  AT&T Mobility and Cingular had merged (following the mergers of parent companies2

AT&T, SBC and BellSouth), and Sprint and Nextel had merged.  Alltel, Metro PCS, and Leap3

were still identified as independent companies.11  By the end of 2010, there were approximately4

292.5-million wireless handsets in the US, of which about 266.7-million – roughly 92% – were5

being served by the four largest carriers.12  Alltel (which had acquired Western Wireless in 2005)6

had by then been absorbed into Verizon.  Leap, together with its Cricket brand, were still7

operating independently of any of the “top four,” until Leap was acquired by AT&T in 2014.  By8

June 2016, the most recent date for which FCC data is available, there were 416.8-million9

wireless “connections,”13 of which 411.7-million – about 98.8% – were being provided by the10

four largest “Publicly Traded Facilities-Based Mobile Wireless Service Providers” – Verizon,11

AT&T, Sprint and T-Mobile.14  As of June 2016, there were 41.8-million wireless subscriptions12

in California.15  Individual carrier shares are not, however, reported at the state level.13

    10.  Id.

    11.  FCC, Twelfth Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial
Mobile Services, rel. February 4, 2008, at p. 132, Table A-4.

    12.  FCC, Sixteenth Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial
Mobile Services, rel. March 21, 2013, at p. 55, Table 14.

    13.  FCC, Twentieth Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial
Mobile Services, WT Docket No. 17-69, rel. September 27, 2017, at para. 23, Table II.B.1.  The Twentieth Report
uses “connections” instead of “subscribers” to refer to the total number of connected wireless devices, which
includes, in addition to handsets and smartphones, tablets and others.

    14.  Id.

    15.  FCC, Voice Telephone Services as of 06/30/17. Released 11/18, at Supplemental Table 1. Voice Subscriptions
(in Thousands) - California, available at https://www.fcc.gov/voice-telephone-services-report (accessed 12/24/18)..
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1 existence at that time included VoiceStream, US Cellular, Western Wireless, Powertel, and

2 Quest.10. AT & T Mobility and Cingular had merged (following the mergers of parent companies

3 A T & T ,  SBC and BellSouth), and Sprint and Nextel had merged. Alltel, Metro PCS, and Leap

4 w e r e  still identified as independent companies.11 By  the end of 2010, there were approximately

5 292.5-mill ion wireless handsets in the US, of which about 266.7-million — roughly 92% — were

6 b e i n g  served by the four largest carriers.12 Alltel (which had acquired Western Wireless in 2005)

7 h a d  by then been absorbed into Verizon. Leap, together with its Cricket brand, were still

8 operating independently of any of the "top four," until Leap was acquired by AT&T in 2014. By

9 J u n e  2016, the most recent date for which FCC data is available, there were 416.8-million

10 wireless "connections,"13 of which 411.7-million — about 98.8% — were being provided by the

11 f o u r  largest "Publicly Traded Facilities-Based Mobile Wireless Service Providers" — Verizon,

12 A T & T ,  Sprint and T-Mobile." As of June 2016, there were 41 8-million wireless subscriptions

13 i n  California.15 Individual carrier shares are not, however, reported at the state level.

10. Id.

11. FCC, Twelfth Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial
Mobile Services, rel. February 4, 2008, at p. 132, Table A-4.

12. FCC, Sixteenth Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial
Mobile Services, rel. March 21, 2013, at p. 55, Table 14.

13. FCC, Twentieth Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial
Mobile Services, WT Docket No. 17-69, rel. September 27, 2017, at para. 23, Table II.B.1. The Twentieth Report
uses "connections" instead of "subscribers" to refer to the total number of connected wireless devices, which
includes, in addition to handsets and smartphones, tablets and others.

14. Id.

15. FCC, Voice Telephone Services as of 06/30/17. Released 11/18, at Supplemental Table 1. Voice Subscriptions
(in Thousands) - California, available at https://www.fcc.gov/voice-telephone-services-report (accessed 12/24/18)..
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16.  Once the number of incumbents grew from the original two to four or more, price1

competition developed, and some carriers sought out resellers and began aggressively to2

encourage retail-level competition through so-called “Mobile Virtual Network Operator”3

(“MVNO”) arrangements.  The mid-2000s saw some consolidation of CMRS providers, but with4

four national carriers, some regional competitors, and MVNOs competing at the retail level,5

price competition persisted.  Over the next decade-plus, disruptive competitors such as T-Mobile6

and Metro PCS introduced a variety of new pricing arrangements that, together with techno-7

logical innovations that worked to reduce marginal cost, resulted in a precipitous drop in8

wireless prices overall, as well as the introduction of new services.9

10

17.  In 2011, T-Mobile and AT&T announced plans to merge, and sought FCC approval for11

their proposed transaction.16  In support of its conclusion that the proposed 2011 AT&T/12

T-Mobile merger would create the potential for serious competitive harms, the FCC Staff13

addressed the consequences of reducing the number of national facilities-based wireless carriers14

from four to three:15

75.  Coordinated effects are of particular concern here because the retail16
mobile wireless services market, being relatively concentrated and hard to enter,17
appears conducive to coordination.  In addition, T-Mobile plays a disruptive role18
in this market to the benefit of buyers, and, thus, likely constrains coordination. 19
An acquisition eliminating a disruptive firm in markets vulnerable to coordinated20
conduct is likely to cause adverse coordinated effects.21

22

    16.  Applications of AT&T Inc. and Deutsche Telekom AG for Consent to Assign or Transfer Control of Licenses
and Authorizations, FCC WT Docket No. 11-65, FCC Staff Analysis and Findings, November 30, 2011 (“WT
Docket No. 11-65, FCC Staff Report”).
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1 1 6 .  Once the number of incumbents grew from the original two to four or more, price

2 competition developed, and some carriers sought out resellers and began aggressively to

3 encourage retail-level competition through so-called "Mobile Virtual Network Operator"

4 ( " M V N O " )  arrangements. The mid-2000s saw some consolidation of CMRS providers, but with

5 f o u r  national carriers, some regional competitors, and MVNOs competing at the retail level,

6 p r i c e  competition persisted. Over the next decade-plus, disruptive competitors such as T-Mobile

7 a n d  Metro PCS introduced a variety of new pricing arrangements that, together with techno-

8 log i ca l  innovations that worked to reduce marginal cost, resulted in a precipitous drop in

9 wireless prices overall, as well as the introduction of new services.

10

11 1 7 .  In  2011, T-Mobile and AT&T announced plans to merge, and sought FCC approval for

12 t h e i r  proposed transaction.16 In support of its conclusion that the proposed 2011 AT&T!

13 T-Mob i l e  merger would create the potential for serious competitive harms, the FCC Staff

14 addressed the consequences of reducing the number of national facilities-based wireless carriers

15 f r o m  four to three:

16 7 5 .  Coordinated effects are of particular concern here because the retail
17 m o b i l e  wireless services market, being relatively concentrated and hard to enter,
18 a p p e a r s  conducive to coordination. In  addition, T-Mobile plays a disruptive role
19 i n  this market to the benefit of buyers, and, thus, likely constrains coordination.
20 A n  acquisition eliminating a disruptive firm in markets vulnerable to coordinated
21 c o n d u c t  is likely to cause adverse coordinated effects.
22

16. Applications of AT&T Inc. and Deutsche Telekom AG for Consent to Assign or Transfer Control of Licenses
and Authorizations, FCC WT Docket No. 11-65, FCC Staff Analysis and Findings, November 30, 2011 (" WT
Docket No. 11-65, FCC Staff Report").
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76.  The retail mobile wireless services market would be more vulnerable to1
coordination post-transaction.  Features of this market make it likely that the2
remaining three nationwide providers would be able to reach a consensus on the3
terms of coordination (by identifying a mutually agreeable coordinated price),4
deter cheating on that consensus (by undercutting the coordinated price to steal5
high-margin business from its rivals), and prevent new competition in this market. 6
Because these providers offer the same plans and charge the same prices7
nationwide, increased coordination would most likely take the form of raising the8
level of prices.9

10
77. Reaching a consensus would be facilitated by the small number of firms11

and the use of national prices and service plan offerings by most providers across12
most geographic markets.  ...1713

14

Notwithstanding the less-than-enthusiastic reception that the FCC afforded the idea of an15

AT&T/T-Mobile combination, in 2014 Sprint initiated discussions to acquire T-Mobile for a16

purported $32-billion, but later abandoned the effort.  Following the announcement by Sprint17

that it would no longer pursue a deal with T-Mobile,18 then-FCC Chairman Tom Wheeler18

declared that “[f]our national wireless providers are good for American consumers.  Sprint now19

has an opportunity to focus their efforts on robust competition.”19  While there is no question that20

the wireless market is more competitive than other telecommunications markets characterized by21

an even smaller number of large competitors, wireless’s highly concentrated condition still22

produces monopolistic conduct, as is evident in the universal adoption by all four national23

CMRS carriers of certain customer service agreement terms and conditions that would be far24

    17.  Id., at paras. 75-77, footnote references omitted. 

    18.  “Sprint Abandons Pursuit of T-Mobile, Replaces CEO,” Wall Street Journal, August 5, 2014,
http://www.wsj.com/articles/sprint-abandoning-pursuit-of-T-Mobile-1407279448 (accessed 8/19/15)

    19.  Statement by FCC Chairman Tom Wheeler on Competition in the Mobile Marketplace, August 6, 2014. 
https://www.fcc.gov/document/chairman-wheeler-statement-competition-mobile-marketplace (accessed 8/19/15).
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1 7 6 .  The retail mobile wireless services market would be more vulnerable to
2 c o o r d i n a t i o n  post-transaction. Features of this market make it likely that the
3 r e m a i n i n g  three nationwide providers would be able to reach a consensus on the
4 t e r m s  of coordination (by identifying a mutually agreeable coordinated price),
5 d e t e r  cheating on that consensus (by undercutting the coordinated price to steal
6 h i g h - m a r g i n  business from its rivals), and prevent new competition in this market.
7 B e c a u s e  these providers offer the same plans and charge the same prices
8 n a t i o n w i d e ,  increased coordination would most likely take the form of raising the
9 l e v e l  of prices.

10
11 7 7 .  Reaching a consensus would be facilitated by the small number of firms
12 a n d  the use of national prices and service plan offerings by most providers across
13 m o s t  geographic markets. ...17
14

15 Notwithstanding the less-than-enthusiastic reception that the FCC afforded the idea of an

16 AT&T/T-Mobi le  combination, in 2014 Sprint initiated discussions to acquire T-Mobile for a

17 purported $32-billion, but later abandoned the effort. Following the announcement by Sprint

18 t h a t  it would no longer pursue a deal with T-Mobile,18 then-FCC Chairman Tom Wheeler

19 declared that "[f]our national wireless providers are good for American consumers. Sprint now

20 h a s  an opportunity to focus their efforts on robust competition."19 While there is no question that

21 t h e  wireless market is more competitive than other telecommunications markets characterized by

22 a n  even smaller number of large competitors, wireless's highly concentrated condition still

23 produces monopolistic conduct, as is evident in the universal adoption by all four national

24 C M R S  carriers of certain customer service agreement terms and conditions that would be far

17. Id., at paras. 75-77, footnote references omitted.

18. "Sprint Abandons Pursuit of T-Mobile, Replaces CEO," Wall Street Journal, August 5, 2014,
http://www.wsj.com/articles/sprint-abandoning-pursuit-of-T-Mobile-1407279448 (accessed 8/19/15)

19. Statement by FCC Chairman Tom Wheeler on Competition in the Mobile Marketplace, August 6, 2014.
https://www.fcc.gov/document/chairman-wheeler-statement-competition-mobile-marketplace (accessed 8/19/15).
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more difficult to enforce industry-wide under truly competitive conditions.  These include,1

among other things, limitations on liability, and mandatory arbitration and class action waiver2

provisions.3

4

An analytical framework for assessing the level of market concentration5
6

18.  The HMG utilizes the  Herfindahl-Hirschman Index (HHI) as a basis for assessing the7

effect of a proposed merger upon market concentration.8

9
Market concentration is often one useful indicator of likely competitive effects of10
a merger. In evaluating market concentration, the Agencies consider both the11
post-merger level of market concentration and the change in concentration12
resulting from a merger. ...13

14
The Agencies often calculate the Herfindahl-Hirschman Index (“HHI”) of market15
concentration.  The HHI is calculated by summing the squares of the individual16
firms’ market shares, and thus gives proportionately greater weight to the larger17
market shares.  When using the HHI, the Agencies consider both the post-merger18
level of the HHI and the increase in the HHI resulting from the merger. ...19

20
Based on their experience, the Agencies generally classify markets into three21
types: 22

23
• Unconcentrated Markets: HHI below 150024

25
• Moderately Concentrated Markets: HHI between 1500 and 250026

27
• Highly Concentrated Markets: HHI above 250028

29
The Agencies employ the following general standards for the relevant markets30
they have defined:31

32
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1 m o r e  difficult to enforce industry-wide under truly competitive conditions. These include,

2 among  other things, limitations on liability, and mandatory arbitration and class action waiver

3 provisions.

4

5 A n  analytical framework for assessing the level of market concentration
6

7 1 8 .  The HMG utilizes the Herfindahl-Hirschman Index (HHI) as a basis for assessing the

8 e f f e c t  of a proposed merger upon market concentration.

9
10 M a r k e t  concentration is often one useful indicator of likely competitive effects of
11 a  merger. In evaluating market concentration, the Agencies consider both the
12 p o s t - m e r g e r  level of market concentration and the change in concentration
13 r e s u l t i n g  from a merger.
14
15 T h e  Agencies often calculate the Herfindahl-Hirschman Index ("HHI") of market
16 c o n c e n t r a t i o n .  The HHI is calculated by summing the squares of the individual
17 f i r m s '  market shares, and thus gives proportionately greater weight to the larger
18 m a r k e t  shares. When using the HHI, the Agencies consider both the post-merger
19 l e v e l  of the HHI and the increase in the HHI resulting from the merger.
20
21 B a s e d  on their experience, the Agencies generally classify markets into three
22 t y p e s :
23
24 •  Unconcentrated Markets: HHI below 1500
25
26 •  Moderately Concentrated Markets: HHI between 1500 and 2500
27
28 •  H i g h l y  Concentrated Markets: HHI aboye 2500
29
30 T h e  Agencies employ the following general standards for the relevant markets
31 t h e y  have defined:
32
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• Small Change in Concentration:  Mergers involving an increase in the HHI of1
less than 100 points are unlikely to have adverse competitive effects and2
ordinarily require no further analysis.3

4
• Unconcentrated Markets:  Mergers resulting in unconcentrated markets are5

unlikely to have adverse competitive effects and ordinarily require no further6
analysis.7

8
• Moderately Concentrated Markets:  Mergers resulting in moderately9

concentrated markets that involve an increase in the HHI of more than 10010
points potentially raise significant competitive concerns and often warrant11
scrutiny.12

13
• Highly Concentrated Markets:  Mergers resulting in highly concentrated14

markets that involve an increase in the HHI of between 100 points and 20015
points potentially raise significant competitive concerns and often warrant16
scrutiny.  Mergers resulting in highly concentrated markets that involve an17
increase in the HHI of more than 200 points will be presumed to be likely to18
enhance market power.  The presumption may be rebutted by persuasive19
evidence showing that the merger is unlikely to enhance market power.20

21
The purpose of these thresholds is not to provide a rigid screen to separate compe-22
titively benign mergers from anticompetitive ones, although high levels of23
concentration do raise concerns.  Rather, they provide one way to identify some24
mergers unlikely to raise competitive concerns and some others for which it is25
particularly important to examine whether other competitive factors confirm,26
reinforce, or counteract the potentially harmful effects of increased concentration. 27
The higher the post-merger HHI and the increase in the HHI, the greater are the28
Agencies’ potential competitive concerns and the greater is the likelihood that the29
Agencies will request additional information to conduct their analysis.2030

31

19.  The FCC has been calculating a revenue-based HHI for the wireless telecommunications32

market on an annual basis since 2004, and has been publishing these in its Annual Report and33

Analysis of Competitive Market Conditions With Respect to Commercial Mobile Services34

    20.  HMG, at §5.3, Market Concentration.  Footnotes omitted, emphasis supplied.
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1 •  S m a l l  Change in Concentration: Mergers involving an increase in the HHI of
2 l e s s  than 100 points are unlikely to have adverse competitive effects and
3 o r d i n a r i l y  require no further analysis.
4
5 •  Unconcentrated Markets: Mergers resulting in unconcentrated markets are
6 u n l i k e l y  to have adverse competitive effects and ordinarily require no further
7 a n a l y s i s .
8
9 •  Moderately Concentrated Markets: Mergers resulting in moderately

10 c o n c e n t r a t e d  markets that involve an increase in the HHI of more than 100
11 p o i n t s  potentially raise significant competitive concerns and often warrant
12 s c r u t i n y .
13
14 •  H i g h l y  Concentrated Markets: Mergers resulting in highly concentrated
15 m a r k e t s  that involve an increase in the HHI of between 100 points and 200
16 p o i n t s  potentially raise significant competitive concerns and often warrant
17 s c r u t i n y .  Mergers resulting in highly concentrated markets that involve an
18 i n c r e a s e  in the HHI of more than 200 points will be presumed to be likely to
19 e n h a n c e  market power. The presumption may be rebutted by persuasive
20 e v i d e n c e  showing that the merger is unlikely to enhance market power.
21
22 T h e  purpose of these thresholds is not to provide a rigid screen to separate compe-
23 t i t i v e l y  benign mergers from anticompetitive ones, although high levels of
24 c o n c e n t r a t i o n  do raise concerns. Rather, they provide one way to identify some
25 m e r g e r s  unlikely to raise competitive concerns and some others for which it is
26 p a r t i c u l a r l y  important to examine whether other competitive factors confirm,
27 r e i n f o r c e ,  or counteract the potentially harmful effects of increased concentration.
28 T h e  higher the post-merger HHI and the increase in the HHI, the greater are the
29 A g e n c i e s '  potential competitive concerns and the greater is the likelihood that the
30 A g e n c i e s  will request additional information to conduct their analysis."

31

32 1 9 .  The FCC has been calculating a revenue-based HHI for the wireless telecommunications

33 marke t  on an annual basis since 2004, and has been publishing these in its Annual Report and

34 Analysis of Competitive Market Conditions With Respect to Commercial Mobile Services

20. HMG, at §5.3, Market Concentration. Footnotes omitted, emphasis supplied.
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Figure 1.  FCC HHI estimates 2004-2015, from 19th Annual CMRS Report.

(“CMRS Reports”).  Figure 1 below, taken from the FCC’s Nineteenth CMRS Report, shows the1

progression of increases in wireless HHI from 2004 through the end of 2015.  The HHI has2

exceeded 2,500 – the threshold level for “Highly Concentrated” markets as specified in the HMG3

– in each year from 2006 on.4

20.  The HMG defines a market with an HHI in excess of 2500 as “highly concentrated,” and5

suggests that “[m]ergers resulting in highly concentrated markets that involve an increase in the6
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1 ( " C M R S  Reports"). Figure 1 below, taken from the FCC's Nineteenth CMRS Report, shows the

2 progression of increases in wireless HHI from 2004 through the end of 2015. The HHI has

3 exceeded 2,500 — the threshold level for "Highly Concentrated" markets as specified in the HMG

4 —  in each year from 2006 on.

Chart
Average Population-Weighted 11:111 Across EAs: 2004-2015
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Figure 1. FCC HHI estimates 2004-2015, from 19th Annual CMRS Report.

5 2 0 .  The HMG defines a market with an HHI in excess of 2500 as "highly concentrated," and

6 suggests that "[m]ergers resulting in highly concentrated markets that involve an increase in the
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HHI of more than 200 points will be presumed to be likely to enhance market power.”21  If the1

merger of Sprint and T-Mobile is allowed to go forward, the increase in the HHI of the2

California mobile wireless telecommunications market that would result is many multiples of the3

200-point threshold set out in the HMG.4

21.  Up through the Nineteenth CMRS Report issued September 23, 2016, the FCC had also5

been publishing HHIs separately for each of 146 individual Economic Areas (“EAs”), and then6

had developed a weighted average based upon EA populations, as shown in Figure 1 above.  The7

Nineteenth and earlier CMRS Reports also provide the HHIs for each of the 146 EAs.  Table 18

below provides the FCC 2011 through 2015 HHIs for the six California EAs.  It also includes the9

national industry-wide HHIs as reported by the FCC in the Nineteenth CMRS Report (see Figure10

1 above).  The larger California EAs have HHIs that are generally below the industry-wide11

average; the Fresno and Redding HHIs are, in most years, above the national average. 12

13

    21.  Id., at §5.3, Market Concentration.
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1 H H I  of more than 200 points will be presumed to be likely to enhance market power."21 I f  the

2 merger  of Sprint and T-Mobile is allowed to go forward, the increase in the HHI of the

3 Cal i fornia mobile wireless telecommunications market that would result is many multiples of the

4 200-point threshold set out in the HMG.

5 2 1 .  Up through the Nineteenth CMRS Report issued September 23, 2016, the FCC had also

6 b e e n  publishing HHIs separately for each of 146 individual Economic Areas ("EAs"), and then

7 h a d  developed a weighted average based upon EA populations, as shown in Figure 1 aboye. The

8 Nineteenth and earlier CMRS Reports also provide the HHIs for each of the 146 EAs. Table 1

9 b e l o w  provides the FCC 2011 through 2015 HHIs for the six California EAs. I t  also includes the

10 nat ional  industry-wide HHIs as reported by the FCC in the Nineteenth CMRS Report (see Figure

11 1  aboye). The larger California EAs have HHIs that are generally below the industry-wide

12 average; the Fresno and Redding HHIs are, in most years, aboye the national average.

13

21. Id., at §5.3, Market Concentration.
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Table 11
2

WIRELESS HHIs FOR CALIFORNIA ECONOMIC AREAS3
2011-20154

EA5 Economic Area 2011 2012 2013 2014 2015

1626 Fresno 2953 2989 3787 3787 2989

1657 Redding (incl. part of OR) 3299 3405 3621 3621 3405

1618 San Diego 2581 2637 2913 2913 2637

1639 San Francisco-Oakland-San Jose 2720 2742 2899 2899 2742

16410 Sacramento-Yolo 2727 2741 2882 2882 2741

16011 Los Angeles-Riverside-Orange County 2415 2437 2634 2634 2437

12 Industry-wide (national) 2874 2956 3027 3138 3111
Source:  FCC, Seventeenth Annual Report and Analysis of Competitive Market Conditions With Respect to13
Commercial Mobile Services, rel. Dec. 18, 2014, Table II.C.i Market Concentration by EA, 2011-2013, p. 111-115;14
Nineteenth Report, Web Appendix II: Competitive Dynamics Within The Industry. Table II.C.i.  Market15
Concentration by EA, 2012-2015, https://www.fcc.gov/appendix-ii-competitive-dynamics-within-industry (accessed16
11/30/18)17

18

The wireless market in all of the California EAs has, like the industry nationally, shown a steady19

progression of HHI increases over the 2011-2014 period, but dropped slightly in 2015, and, with20

the exception of the Los Angeles EA in 2011, 2012 and 2015, all are now “highly concentrated.”21

22

22.  It had been, in fact, this “highly concentrated” character of the US wireless market that23

was a key driver of the FCC’s several previous actions rejecting wireless mergers that would24

have resulted in less than four national wireless carriers.  The FCC no longer publishes HHIs for25

individual EAs, and in the Twentieth CMRS Report has instead reduced these data to dots on a26

scatter diagram.2227

28

    22.  FCC, Twentieth CMRS Report, at para. 33, Chart II.C.1.
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Table 1

WIRELESS HHIs FOR CALIFORNIA ECONOMIC AREAS
2011-2015

EA Economic Area 2011 2012 2013 2014 2015

162 Fresno 2953 2989 3787 3787 2989
165 Redding (incl. parí of OR) 3299 3405 3621 3621 3405
161 San Diego 2581 2637 2913 2913 2637
163 San Francisco-Oakland-San Jose 2720 2742 2899 2899 2742
164 Sacramento-Yolo 2727 2741 2882 2882 2741
160 Los Angeles-Riverside-Orange County 2415 2437 2634 2634 2437

Industry-wide (national) 2874 2956 3027 3138 3111
Source: FCC, Seventeenth Annual Report and Analysis of Competitive Market Conditions With Respec t o
Commercial Mobile Services, rel. Dec. 18, 2014, Table II.C.i Market Concentra ion by EA, 2011-2013, p 111-115;
Nineteenth Report, Web Appendix II: Competitive Dynamics Within The Industry. Table II.C.i. Market
Concentration by EA, 2012-2015, https://www.fcc.gov/appendix-ii-competitive-dynamics-within-industry (accessed
11/30/18)

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18

19 T h e  wireless market in all of the California EAs has, like the industry nationally, shown a steady

20 progression of HHI increases over the 2011-2014 period, but dropped slightly in 2015, and, with

21 t h e  exception of the Los Angeles EA in 2011, 2012 and 2015, all are now "highly concentrated."

22

23 2 2 .  I t  had been, in fact, this "highly concentrated" character of the US wireless market that

24 w a s  a key driver of the FCC's several previous actions rejecting wireless mergers that would

25 h a v e  resulted in less than four national wireless carriers. The FCC no longer publishes HHIs for

26 individual  EAs, and in the Twentieth CMRS Report has instead reduced these data to dots on a

27 scatter diagram.22

28

22. FCC, Twentieth CMRS Report, at para. 33, Chart II.C.1.
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23.  With respect to the wireline broadband market, the FCC’s 2010 National Broadband1

Plan had determined that “[a]n initial universalization target of 4 Mbps of actual download2

speed and 1 Mbps of actual upload speed, with an acceptable quality of service for interactive3

applications, would ensure universal access.”23  But in stark contrast to the relatively competitive4

four-provider condition extant in the wireless market, FCC data showed that as of 2010, for5

residential broadband access at (by today’s standards) these modest speed levels, only about 4%6

of all US households had a choice of three or more providers; 78% had a choice of two7

providers, and the remaining 18% had either no service at all (5%) or only one provider (13%).24 8

More recent FCC data has reflected the generally increased speeds being offered by wireline9

broadband service providers, but competition among wireline broadband providers is not10

reported in the latest FCC Broadband Report.25  Not surprisingly, and as shown in Figure 2,11

prices in the noncompetitive cable and broadband market have been steadily increasing, while12

wireless prices have been dropping rapidly.13

14

    23.  FCC, Connecting America:  The National Broadband Plan, March 17, 2010 (“National Broadband Plan”), at
135.

    24.  Id., at 37.

    25.  Inquiry Concerning Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, GN Docket No. 17-199, 2018 Broadband Deployment Report, FCC 18-10.
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1 2 3 .  With respect to the wireline broadband market, the FCC's 2010 National Broadband

2 P l a n  had determined that lamn initial universalization target of 4 Mbps of actual download

3 speed and 1 Mbps of actual upload speed, with an acceptable quality of service for interactive

4 applications, would ensure universal access."23 But in stark contrast to the relatively competitive

5 four-provider condition extant in the wireless market, FCC data showed that as of 2010, for

6 residential broadband access at (by today's standards) these modest speed levels, only about 4%

7 o f  all US households had a choice of three or more providers; 78% had a choice of two

8 providers, and the remaining 18% had either no service at all (5%) or only one provider (13%). 24

9 M o r e  recent FCC data has reflected the generally increased speeds being offered by wireline

10 broadband service providers, but competition among wireline broadband providers is not

11 reported in the latest FCC Broadband Report.25 Not surprisingly, and as shown in Figure 2,

12 pr ices  in the noncompetitive cable and broadband market have been steadily increasing, while

13 wireless prices have been dropping rapidly.

14

23. FCC, Connecting America: The National Broadband Plan, March 17, 2010 ("National Broadband Plan"), at
135.

24. Id., at 37.

25. Inquiry Concerning Deployment of Advanced Telecommunications Capability to All Americans in a
Reasonable and Timely Fashion, GN Docket No. 17-199, 2018 Broadband Deployment Report, FCC 18-10.
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Figure 2. Prices for wireless voice and data services have been steadily decreasing, while Basic
Cable prices have steadily risen. Index (2008=100) of Basic Cable average service price and
Average Revenue per Mixed Unit for CMRS. Sources: FCC Cable Report; CTIA Semi-Annual
Wireless Industry Survey, year end 2013, 2017.  Note that prices for Basic Cable for 2016 and
2017 have not been published; those shown here are linearly extrapolated from the previous
trend.  Wireless usage rates for 2015 were not published; the 2015 index value was constructed
using actual 2015 pricing and the average for the 2014 and 2016 usage values.
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Figure 2. Prices for wireless voice and data services have been steadily decreasing, while Basic
Cable prices have steadily risen. Index (2008=100) of Basic Cable average service price and
Average Revenue per Mixed Unit for CMRS. Sources: FCC Cable Report; CTIA Semi-Annual
Wireless Industry Survey, year end 2013, 2017. Note that prices for Basic Cable for 2016 and
2017 have not been published; those shown here are linearly extrapolated from the previous
trend. Wireless usage rates for 2015 were not published; the 2015 index value was constructed
using actual 2015 pricing and the average for the 2014 and 2016 usage values.

1

REDACTED FOR PUBLIC INSPECTION
E C O N O M I C S  A N D

ff T E C H N O L O G Y ,  I N C .



Reply Testimony of Lee L. Selwyn
Calif. PUC A.18-07-011/012
January 7, 2019
Page 22 of 188

As a general matter, wireless service price levels in the US are decidedly higher than in1
other western countries where multiple facilities-based carriers are present and where2
competition appears more intense.3

4

24.  Another approach to assessing the potential effect of reducing the number of national5

wireless carriers from four to three would be to see how the number of MNOs affects price6

levels in other developed countries.  The Organization for Economic Cooperation and7

Development (“OECD”), whose members consist of 36 western industrialized nations, routinely8

compiles and publishes reports comparing conditions for various industries in OECD member9

countries.  In 2014, the OECD published a report on Wireless Market Structures and Network10

sharing.26  The OECD study reviewed recent changes in “mobile market participation” for three11

categories of competitive alternatives – markets where the number of MNOs decreased from12

four to three, markets where the number of MNOs increased from three to four or five, and13

markets where the number of MNOs remained unchanged at four (after earlier mergers over the14

prior few years).27  The evidence suggests that optimal competition occurs in markets with at15

least four MNOs.28  The OECD report also found that for countries that had dropped from four16

national carriers to three, the result was higher prices for consumers, deteriorating service17

quality, and reduced innovation.29  Decreased competition was shown to have resulted in18

increased prices for consumers or to have decreased their available services and content19

    26.  “Wireless Market Structures and Network Sharing,” OECD Digital Economy Papers, No. 243, OECD
Publishing, Paris (2014), http://dx.doi.org/10.1787/5jxt46dzl9r2-en

    27.  Id., at 25.

    28.  Id., at 8.

    29.  Id., at 17.
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1 A s  a general matter, wireless service price levels in the US are decidedly higher than in
2 o t h e r  western countries where multiple facilities-based carriers are present and where
3 competition appears more intense.
4

5 2 4 .  Another approach to assessing the potential effect of reducing the number of national

6 wireless carriers from four to three would be to see how the number of MNOs affects price

7 leve ls  in other developed countries. The Organization for Economic Cooperation and

8 Development ("OECD"), whose members consist of 36 western industrialized nations, routinely

9 compiles and publishes reports comparing conditions for various industries in OECD member

10 countries. In  2014, the OECD published a report on Wireless Market Structures and Network

11 sharing.26 The OECD study reviewed recent changes in "mobile market participation" for three

12 categories of competitive alternatives — markets where the number of MNOs decreased from

13 f o u r  to three, markets where the number of MNOs increased from three to four or five, and

14 markets where the number of MNOs remained unchanged at four (after earlier mergers over the

15 p r i o r  few years).27 The evidence suggests that optimal competition occurs in markets with at

16 l eas t  four MNOs.28 The OECD report also found that for countries that had dropped from four

17 nat ional  carriers to three, the result was higher prices for consumers, deteriorating service

18 qua l i ty,  and reduced innovation.29 Decreased competition was shown to have resulted in

19 increased prices for consumers or to have decreased their available services and content

26. "Wireless Market Structures and Network Sharing," OECD Digital Economy Papers, No. 243, OECD
Publishing, Paris (2014), http://dx.doi.org/10.1787/5jxt46dz19r2-en

27. Id., at 25.

28. Id., at 8.

29. Id., at 17.
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offerings.30  For example, following Australia’s 2009 merger between Hutchinson-3 and1

Vodafone, pricing across carriers became less competitive, primarily due to fewer competitive2

broadband offerings.  “The downward trend in the pricing of traditional mobile services has3

tended to continue but that broadband data pricing has been more volatile and, in some cases,4

has increased when the amount of data included in bundles is considered.31 5

6

25.  The OECD report noted that improving service quality and investments in network7

infrastructure are tools for maintaining and increasing a carrier’s market share.  “In markets8

introducing new players or maintaining at least four operators, investments in new network9

infrastructure increase and are pulled forward by existing operators, to defend against challen-10

gers.”32 With fewer competitive alternatives, evidence suggests that MNOs decrease their11

investments in maintaining quality standards.  Innovations, such as roaming and simplified12

offers to consumers, are a result of sufficient competitive forces.  OECD’s report concludes that13

“a larger number of MNOs is often the source for innovative offers that challenge existing14

market wisdom and practices.”33  Following a reduction in the number of MNOs, creative and15

challenging offerings dissipate.  In light of the OECD findings, I examined wireless prices in16

five OECD-member countries with varying number of MNOs.  The results are summarized on17

Table 2 below.18

    30.  Id., 18.

    31.  Id., at 26.

    32.  Id., at 9.

    33.  Id., at 5.
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1 offerings.3° For example, following Australia's 2009 merger between Hutchinson-3 and

2 Vodafone, pricing across carriers became less competitive, primarily due to fewer competitive

3 broadband offerings. "The downward trend in the pricing of traditional mobile services has

4 tended to continue but that broadband data pricing has been more volatile and, in some cases,

5 h a s  increased when the amount of data included in bundles is considered.31

6

7 2 5 .  The OECD report noted that improving service quality and investments in network

8 infrastructure are tools for maintaining and increasing a carrier's market share. " In  markets

9 introducing new players or maintaining at least four operators, investments in new network

10 infrastructure increase and are pulled forward by existing operators, to defend against challen-

11 gers."32 With fewer competitive alternatives, evidence suggests that MNOs decrease their

12 investments in maintaining quality standards. Innovations, such as roaming and simplified

13 o f f e r s  to consumers, are a result of sufficient competitive forces. OECD's report concludes that

14 " a  larger number of MNOs is often the source for innovative offers that challenge existing

15 marke t  wisdom and practices."33 Following a reduction in the number of MNOs, creative and

16 challenging offerings dissipate. In  light of the OECD findings, I examined wireless prices in

17 f i v e  OECD-member countries with varying number of MNOs. The results are summarized on

18 Ta b l e  2 below.

30. Id., 18.

31. Id., at 26.

32. Id., at 9.

33. Id., at 5.
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Price Roaming Description Price Roaming Description

 EE 
 £ 5.00 (US$ 

6.30) 
EU 150MB, 250 texts,  data rollover

 £ 30.00 (US$ 
37.80) 

EU
16GB, unlimited text, 3000 mins,  

data rollover

 O2  £ 10.00 (US$ 
12.60) 

3p(US$ 0.04)/min, 2p (US$ 0.03)/text, data 1p (US$ 
0.01)/MB

 £ 30.00 (US$ 
37.80) 

EU 20GB, 5000 text, 5000 min, data 
rollover

 Three  £ 0.00 (US$ 
0.00) 

3p(US$ 0.04)/min, 2p (US$ 0.03)/text, data 1p (US$ 
0.01)/MB

 £ 35.00 (US$ 
44.10) 

International unlimited data, text & minutes

 Vodafone  £ 13.00 (US$ 
16.38) 

International  500MB, unlimited text, 500 minutes  £ 37.00 (US$ 
46.62) 

International 4GB, unlimited text & minutes

 Pelephone  US$ 15.00* 
NIS 1.10 (US$ 0.30)/min, NIS 0.63 (US$ 0.17)/SMS, 
NIS 0.70 (US$ 0.19)/MMS, NIS 3.00 (US$ 0.81)for 

10MB (additional NIS 2.00 (US$ 0.54)/MB) 

NIS 95.00 (US$ 
25.65)

20GB, unlimited text & minutes

 Cellcom US$ 15.00* 
NIS 1.15 (US$ 0.31)/min, NIS 0.70 (US$ 0.19)/text, 
NIS 3.00 for 10MB (US$ 0.81) (additional NIS 10.00 

(US$ 2.70)/MB)

NIS 119.00 (US$ 
32.12)

30GB, unlimied text & minutes

 Partner 
(Formerly 
Orange) 

US$ 15.00*
NIS 1.21 (US$ 0.33)/min, NIS 0.68 (US$ 0.18)/SMS, 
NIS 0.70 (US$ 0.19)/MMS, NIS 4.01 (US$ 1.08)/MB

NIS 140   (US$ 
37.8)

45GB, unlimited text & minutes

 Hot Mobile US$ 15.00* NIS 0.49 (US$  0.13)/min, NIS 0.49 (US$ 0.13)/text, 
NIS 0.49 (US$ 0.13)/MB 

NIS 49.90 (US$ 
13.47)

20GB, 3000 text, 3000 minutes

 Golan 
Telecom 

NIS 50.00  (US$ 
13.50)

(Valid For 365 days) pay for only what is used
NIS 49.00 (US$ 

13.23)
20GB, unlimited text & minutes

 Orange  € 3.90 (US$ 
4.45) 

€ 0.40 (US$ 0.46) / min, € 0.10 (US$ 0.11) / SMS, € 
0.24 (US$ 0.27) / MMS, €  0.50 (US$ 0.57) / MB.

 € 30.00 (US$ 
34.20) 

EU (International 
roaming available 
with holiday plan)

20GB, unlimited text & minutes

 SFR 
 € 3.99 (US$ 

4.55) 

SFR Card (One time fee) with monthly recharge 
packages. Minimum recharge packages start at € 5 

(US$ 5.70) for unlimited text and min during evenings 
and weekends

 € 35.00 (US$ 
39.90) 

8GB, unlimited text & minutes

 Free  € 2.00 (US$ 
2.28) 

EU, DOM 50MB, unlimited text, 120 minutes  € 19.00 (US$ 
21.60) 

International 100 GB, unlimited text & minutes

 Bouygues 
Telecom 

 € 5.00 (US$ 
5.70) 

55 text, 13 minutes, € 0.30 (US$ 0.34) / MB
 € 20.00 (US$ 

22.80) 
2 GB, unlimited text & minutes

 Telestra  A$ 30.00 (US$ 
21.00) 

International 8GB, unlimited text & minutes  A$ 60.00 (US$ 
42.00) 

International 38GB, unlimited text & minutes

 Optus 
 A$ 15.00 (US$ 

10.50) 500MB, unlimited text & minutes, datarollover
 A$ 45.00 (US$ 

31.50) 
3GB, unlimited text & minutes

 Vodafone  A$ 35.00 (US$ 
24.50) 

2GB, unlimited national text & minutes
 A$ 60.00 (US$ 

42.00) 

20GB, unlimited national text & 
minutes, 2000 Zone 1 min, 200 Zone 

2 min

 Bell 
C$ 5.00 (US$ 

3.70)
10 local minutes, C$ 0.50 (US$ 0.37)/min additional 

local, Canada, US min, C$ 0.50(US$ 0.37) text 
 C$ 35.00 (US$ 

25.90) 

150 local minutes, unlimited local 
evenings & weekends, unlimited text, 

C$ 0.20 (US$ 0.15)/min additional 
local min, C$ 0.50 (US$ 0.37)/min 

Canada wide & US min

 Rogers  C$ 10.00 (US$ 
7.40)

50 text, 50 local minutes, C$ 0.35 (US$ 0.26) 
additional text  (C$ 0.75(US$ 0.56) picture) C$ 0.30 
(US$ 0.22)/min additional local min, C$ 0.50 (US$ 

0.37)/min Canada wide & US min

 C$ 65.00 (US$ 
48.10) 

1GB, unlimited text & minutes 
(evening & weekend), 150 min local 
daytime calls, C$ 0.15 (US$ 0.11) 

additional MB, C$ 0.30 (US$ 
0.22)/min additional local min, C$ 

0.50 (US$ 0.37)/min Canada wide & 
US min 

 TELUS C$ 10.00 (US$ 
7.40)

50 text, 50 local minutes, C$ 0.15 (US$ 0.11)/min 
additional local,  C$ 0.30 (US$ 0.22) additional text 

 C$ 65.00 (US$ 
48.10) 

1.5GB, unlimited text & minutes

UK UK L 1.00
Israel NIS 1.00
France EURO 1.00
Australia A$ 1.00
Canada C$ 1.00

Unlimited Plan

United Kingdom 4

Country
Number of 

Carriers
Carrier

Prepaid - Monthly

 France 4

 Australia 3

Basic Minimum Plan

US $ 0.74

Table 2a

ILLUSTRATIVE PREPAID WIRELESS RATES IN SELECTED COUNTRIES
WITH 3 TO 5 MNOs

*Israel MNOS offer basic minimum prepaid SIMs for an initial fee of US$ 15.00 with additional costs per use. 

EXCHANGE RATES AS OF 1/4/19

 Canada 3

US $ 1.26
US $ 0.27
US $ 1.14
US $ 0.70

Israel 5

!"#$%&'"()*+,-%&,.&/""&/0&1"$2%-&
34$*.0&563&7089:;<:;88=;8>&
?4-@4A%&<B&>;8C&
54D"&>E&,.&899
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Table 2a

ILLUSTRATIVE PREPAID WIRELESS RATES IN SELECTED COUNTRIES
WITH 3 TO 5 MNOs

Country Number of
Carriers Carrier

Prepaid - Month y
Basic Minimum Plan Unlimited Plan

Price Roaming Description Price Roaming Description

United Kingdom 4

EE £ 5.00 (US$
6.30) EU 150MB, 250 texts, data rollover £ 30.00 (US$

37.80)
EU 16GB, unlimited text, 3000 mins,

data rollover

02 £ 10.00 (US$
12.60)

3p(US$ 0.04)/min, 2p (US$ 0.03)/text, data 1p (US$
0.01)/MB

£ 30.00 (US$
37.80)

EU 20GB, 5000 text, 5000 min, data
rollover

Three £ 0.00 (US$
0.00)

3p(US$ 0.04)/min, 2p (US$ 0.03)/text, data 1p (US$
0.01)/MB

£ 35.00 (US$
44.10 International unlimited data, text & minutes

Vodafone £ 13.00 (US$
16.38 International 500MB, unlimited text, 500 minutes £ 37.00 (US$

46.62 International 4GB, unlimited text & minutes

Israel 5

Pelephone US$ 15.00*
NIS 1.10 (US$ 0.30)/min, NIS 0.63 (US$ 0.17)/SMS,
NIS 0.70 (US$ 0.19)/MMS, NIS 3.00 (US$ 0.81)for

10MB (additional NIS 2.00 (US$ 0.54)/MB)

NIS 95.00 (US$
25.65) 20GB, unlimited text & minutes

Cellcom US$ 15.00*
NIS 1.15 (US$ 0.31)/min, NIS 0.70 (US$ 0.19)/text,
NIS 3.00 for 10MB (US$ 0.81) (additional NIS 10.00

(US$ 2.70)/MB)

NIS 119.00 (US$
32.12) 30GB, unlimied text & minutes

Partner
(Formerly
Orange)

US$ 15.00* NIS 1.21 (US$ 0.33)/min, NIS 0.68 (US$ 0.18)/SMS,
NIS 0.70 (US$ 0.19)/MMS, NIS 4.01 (US$ 1.08)/MB

NIS 140 (US$
37.8) 45GB, unlimited text & minutes

Hot Mobile US$ 15.00* NIS 0.49 (US$ 0.13)/min, NIS 0.49 (US$ 0.13)/text,
NIS 0.49 (US$ 0.13)/MB

NIS 49.90 (US$
13.47) 20GB, 3000 text, 3000 minutes

Golan
Telecom

NIS 50.00 (US$
13.50) (Valid For 365 days) pay for only what is u s e d 2 0 G B ,4 9 . 0 0  (US$

13.23) unlimited text & minutes

France 4

Orange € 3.90 (US$
4.45)

€ 0.40 (US$ 0.46) / min, € 0.10 (US$ 0.11) / SMS, €
0.24 (US$ 0.27) / MMS, € 0.50 (US$ 0.57) / MB.

€ 30.00 (US$
34.20) SU (Internationalroaming :venable

with holiday plan)
20GB, unlimited text & minutes

SFR € 3.99 (US$
4.55)

SFR Card (One time fee) with monthly recharge
packages. Minimum recharge packages start at € 5

(US$ 5.70) for unlimited text and min during evenings
and weekends

€ 35.00 (US$
39.90) 8GB, unlimited text & minutes

Free € ZOO (US$
2.28) EU, DOM 50MB, unlimited text, 120 minutes € 19.00 (US$

21.60) International 100 GB, unlimited text & minutes

Bouygues
Telecom

€ 5.00 (US$
5.70) 55 text, 13 minutes, € 0.30 (US$ 0.34) / MB € 20.00 (US$

22.80) 2 GB, unlimited text & minutes

Australia 3

Telestra A$ 30.00 (US$
21.00) International 8GB, unlimited text & minutes A$ 60.00 (US$

42.00) International 38GB, unlimited text & minutes

Optus
A$ 15.00 (US$

10.50) 500MB, unlimited text & minutes, datarollover
A$ 45.00 (US$

31.50) 3GB, unlimited text & minutes

Vodafone A$ 35.00 (US$
24.50) 2GB, unlimited national text & minutes A$ 60.00 (US$

42.00)

20GB, unlimited national text &
minutes, 2000 Zone 1 min, 200 Zone

2 min

Canada 3

Bell C$ 5.00 (US$
3.70)

10 local minutes, CO 0.50 (US$ 0.37)/min additional
local, Canada, US min, CO 0.50(US$ 0.37) text

C$ 35.00 (US$
25.90)

150 local minutes, unlimited local
evenings & weekends, unlimited text,

C$ 0.20 (US$ 0.15)/min additional
local min, C$ 0.50 (US$ 0.37)/min

Canada wide & US min

Rogers C$ 10.00 (US$
7.40 )

50 text, 50 local minutes, C$ 0.35 (US$ 0.26)
additional text (C$ 0.75(US$ 0.56) pintare) C$ 0.30
(US$ 0.22)/min additional local min, C$ 0.50 (US$

0.37)/min Canada wide & US min

C$ 65.00 (US$
48.10)

1GB, unlimited text & minutes
(evening & weekend), 150 min local
daytime calls, C$ 0.15 (US$ 0.11)

additional MB, CO 0.30 (US$
0.22)/min additional local min, C$

0.50 (US$ 0.37)/min Canada wide &
US min

TELUS CO 10.00 (US$
7.40)

50 text, 50 local minutes, CO 0.15 (US$ 0.11)/min
additional local, C$ 0.30 US$ 0.22) additional text

CO 65.00 (US$
48.10) 1.5GB, unlimited text & minutes

*Israel MNOS offer basic minimum prepaid SIMs for an initial fee of US$ 15.00 with additional costs per use.

EXCHANGE BATES AS OF 1/4/19

UK U K  L 1.00 U S  $ 1.26
Israel N I S  1.00 U S  $ 0.27
France E U R O  1.00 U S  $ 1.14
Australia A $  1.00 U S  $ 0.70
Canada C $  1.00 U S  $ 0.74
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Price Roaming Description Price Roaming Description

 EE 
 £ 17.00 (US$ 

21.42) 
EU (up to 15GB)

12 month, 3GB, up to 
60mbps, unlimited text & 

minutes

 £ 30.00 (US$ 
37.80) 

EU(up to 15GB)
12 month, 60GB, up to 

60Mbps, unlimited text & 
minutes

 O2  £ 13.00 (US$ 
16.38) 

EU 12 month, 2GB, unlimted text 
& minutes

 £ 35.00 (US$ 
44.10) 

International 12 month, 60GB, unlimted 
text & minutes, 6 mo Netflix

 Three  £ 9.00 (US$ 
11.34) 

International 12 month, 4GB, unlimited text
& minutes

 £ 27.00 (US$ 
34.02) 

International 12 month, unlimited data, text 
& minutes

 Vodafone 
 £ 11.00 (US$ 

13.86) 
International

12 month, 500MB, unlimited 
text, 500 minutes

 £ 31.00 (US$ 
39.06) 

International
12 month, 45GB, unlimited 

text & minutes, 12 mo 
entertainment pack

 Pelephone  NIS 29.9 (US$ 
8.07) 

24 month, 20GB, 3000 text 
and minutes

 NIS 34.90 (US$ 
9.42) 

24 month, 40GB, unlimited 
text & minutes

 Cellcom 
 NIS 49.9 (US$ 

13.47) 

30GB, unlimited text & 
minutes, 500 international 

minutes

 NIS 59.90 (US$ 
16.17) 

50GB, unlimited text & 
minutes, 500 international 

minutes
 Partner 

(Formerly 
Orange) 

NIS 59.90 (US$ 
16.17)

12 month, 40GB, 5000 text, 
5000 minutes

NIS 79.90 (US$ 
21.57)

12 month, 100GB, 5000 text, 
5000 minutes

 Hot Mobile 
NIS 39.90 (US$ 

10.77)
International

24 month, 50GB, 3000 text, 
3000 minutes, 200 

international minutes

 NIS 44.90 (US$ 
12.12) 

International
24 month , 100GB, 3000 text, 

3000 minutes, 300 
international minutes

 Golan 
Telecom 

 NIS 37.00 (US$ 
9.99) 

12 month, 60GB, unlimited 
text & minutes, 

 NIS 99.00 (US$ 
26.73) 

International
12 month, 40GB data, 

unlimited text & minutes, 500 
international minutes

 Orange  € 16.99 (US$ 
19.37) 

International 12 month, 5GB, unlimited 
text, 120 minutes

 € 34.99 (US$ 
39.89) 

International 12 month, 50GB, unlimited 
text & minutes

 SFR  € 5.00 (US$ 
5.70) 

EU, DOM 12 month, 40Mb,unlimited 
text, 120 min

 € 30.00 (US$ 
34.20) 

International 12 month, 100GB, unlimited 
text & minutes

 Free 
 Bouygues 
Telecom 

 € 7.99 (US$ 
9.11) 

EU, DOM
Month-to-month, 20MB, 
unlimited text & minutes

 € 24.99 (US$ 
28.49) 

International
Month-to-mnth, 50GB, 

unlimited text & minutes

 Telestra  A$ 49.00 (US$ 
34.30) 

12 month, 15GB, unlimited 
text & minutes

 A$ 89.00 
(US$62.30) 

International 12 month, 60GB, unlimited 
text & minutes

 Optus  A$ 25.00 (US$ 
17.50) 

12 month, 3GB, unlimited text
& minutes

 A$ 45.00 (US$ 
31.50) 

International 12 month, 50GB, unlimited 
text & minutes

 Vodafone  A$ 35.00 (US$ 
24.50) 

International 12 month, 3GB, unlimited text
& minutes

 A$ 60.00 (US$ 
42.00) 

International 12 month, 60GB, unlimited 
text & minutes

 Bell  C$ 80.00 (US$ 
59.20) 

24 month, 1GB, unlimimited 
text and local minutes 

 C$ 160.00 (US$ 
118.40) 

24 month, 15GB, unlimited 
text & Canada wide minutes

 Rogers  
 C$ 80.00 (US$ 

59.20) 

Month-to-month, 1GB, 
unlimited text and Canada 

wide minutes

 C$ 280.00 (US$ 
207.20) 

Month-to-month, 40GB, 
unlimited text and Canada 

wide minutes

 TELUS 
 C$ 80.00 (US$ 

59.20) 
US & Canada

Month-to-month, 1GB, 
unlimited text and local 

minutes

 C$ 280.00 (US$ 
207.20) 

US & Canada
Month-to-month, 40GB, 

unlimited text and Canada 
wide minutes

UK UK L 1.00
Israel NIS 1.00
France EURO 1.00
Australia A$ 1.00
Canada C$ 1.00

Table 2b

ILLUSTRATIVE POSTPAID WIRELESS RATES IN SELECTED COUNTRIES

 Canada 3

Israel 5

 France 4

 Australia 3

Essentials Unlimited

United Kingdom 4

Country

WITH 3 TO 5 MNOs

EXCHANGE RATES AS OF 1/3/19

US $ 0.74

Package not offered

US $ 1.26
US $ 0.27
US $ 1.14
US $ 0.70

Number of 
Carriers

Carrier
Postpaid - SIM Only

!"#$%&'"()*+,-%&,.&/""&/0&1"$2%-&
34$*.0&563&7089:;<:;88=;8>&
?4-@4A%&<B&>;8C&
54D"&>E&,.&899
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Table 2b

ILLUSTRATIVE POSTPAID WIRELESS RATES IN SELECTED COUNTRIES
WITH 3 TO 5 MNOs

Country Number of
Carriers Carrier

Postpaid - SIM Only
Essentials Unlimited

Price Roaming Description Price Roaming Description

United Kingdom 4

EE £ 17.00 (US$
21.42) EU (up to 15GB)

12 month, 3GB, up to
60mbps, unlimited text &

minutes

£ 30.00 (US$
37.80) EU(up to 15GB)

12 month, 60GB, up to
60Mbps, unlimited text &

minutes
02 £ 13.00 (US$

16.38)
EU 12 month, 2GB, unlimted text

& minutes
£ 35.00 (US$

44.10) International 12 month, 60GB, unlimted
text & minutes, 6 mo Netflix

Three £ 9.00 (US$
11.34) International 12 month, 4GB, unlimited text

& minutes
£ 27.00 (US$

34.02) International 12 month, unlimited data, text
& minutes

Vodafone £ 11.00 (US$
13.86) International 12 month, 500MB, unlimited

text, 500 minutes
£ 31.00 (US$

39.06) International
12 month, 45GB, unlimited

text & minutes, 12 mo
entertainment pack

Israel 5

Pelephone NIS 29.9 (US$
8.07)

24 month, 20GB, 3000 text
and minutes

NIS 34.90 (US$
142)

24 month, 40GB, unlimited
text & minutes

Cellcom NIS 49.9 (US$
13.47)

30GB, unlimited text &
minutes, 500 international

minutes

NIS 59.90 (US$
1117)

50GB, unlimited text &
minutes, 500 international

minutes
Partner

(Formerly
Orange)

NIS 59.90 (US$
16.17)

12 month, 40GB, 5000 text,
5000 minutes

NIS 79.90 (US$
21.57)

12 month, 100GB, 5000 text,
5000 minutes

Hot Mobile NIS 39.90 (US$
10.77) International

24 month, 50GB, 3000 text,
3000 minutes, 200

international minutes

 N I S  44.90 (US$
12.12) International

24 month , 100GB, 3000 text,
3000 minutes, 300

international minutes
Golan

Telecom
NIS 37.00 (US$

9.99)
12 month, 60GB, unlimited

text & minutes,
NIS 99.00 (US$

26.73) International
12 month, 40GB data,

unlimited text & minutes, 500
international minutes

France 4

Orange € 16.99 (US$
19.37) International 12 month, 5GB, unlimited

text, 120 minutes
€ 34.99 (US$

39.89) International 12 month, 50GB, unlimited
text & minutes

SFR € 5.00 (US$
5.70)

EU, DOM 12 month, 40Mb,unlimited
text, 120 min

€ 30.00 (US$
34.20) International 12 month, 100GB, unlimited

text & minutes
Free Package not offered

Bouygues
Telecom

€ 7.99 (US$
9.11) EU, DOM Month-to-month, 20MB,

unlimited text & minutes
€ 24.99 (US$

28.49) International Month-to-mnth, 50GB,
unlimited text & minutes

Australia 3

Telestra A$ 49.00 (US$
34.30)

12 month, 15GB, unlimited
text & minutes

As 89.00
(US$62.30) International 12 month, 60GB, unlimited

text & minutes
Optus A$ 21 00 (US$

17.50)
12 month, 3GB, unlimited text

& minutes
A$ 45.00 (US$

31.50 International 12 month, 50GB, unlimited
text & minutes

Vodafone A$ 35.00 (US$
24.50) International 12 month, 3GB, unlimited text

& minutes
A$ 60.00 (US$

42.00)
International 12 month, 60GB, unlimited

text & minutes

Canada 3

Bell C$ 80.00 (US$
59.20)

24 month, 1GB, unlimimited
text and local minutes

C$ 160.00 (US$
118.40)

24 month, 15GB, unlimited
text & Canada wide minutes

Rogers C$ 80.00 (US$
59.20)

Month-to-month, 1GB'
unlimited text and Canada

wide minutes

C$ 280.00 (US$
207.20)

Month-to-month, 40GB,
unlimited text and Canada

wide minutes

TELUS C$ 80.00 (US$
59.20) US & Canada

Month-to-month, 1GB'
unlimited text and local

minutes

C$ 280.00 (US$
207.20) US & Canada

Month-to-month, 40GB,
unlimited text and Canada

wide minutes

EXCHANGE RATES AS OF 1/3/19

UK U K  L 1.00 U S  $ 1.26
Israel N I S  1.00 U S  $ 0.27
France E U R O  1.00 U S  $ 1.14
Australia A $  1.00 U S  $ 0.70
Canada C $  1.00 U S  $ 0.74
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26.  My findings are consistent with the general conclusions provided in the OECD report. 1

Countries with four or more MNOs appear to have consistently lower prices for roughly2

comparable wireless plans than those with fewer carriers.  I compared prepaid and postpaid plans3

for the top national MNOs for several of the countries referenced in the report.  The OECD4

report had identified Australia and Canada as having only three national operators, France and5

the United Kingdom with four each, and Israel with five.34  Table 2 compares the prices both for6

prepaid and for postpaid, for the most basic “essential” plans and for relatively similar unlimited7

plans.  I noted elements differentiating the various plans, such as availability and geographic8

scope of roaming, amount of data, and price per text and per voice minute.  I only included9

“bring your own SIM” plans so as to eliminate price differentials based upon handset model. 10

Promotions were not included in calculating prices.  Taxes and fees have also been excluded11

from the comparison (due to different tax rates applicable in different parts of some countries) in12

order to capture a national price perspective.  All prices are shown in the home currency as well13

as in US dollars based upon current (as of 1/3/19) exchange rates.14

15

27.  As the OECD report suggests, wireless service prices are significantly higher in areas16

with fewer than four MNOs.  As shown in the table, the countries with the fewest MNOs –17

Canada and Australia – have significantly higher prices for postpaid services, and offer less18

substantial packages.  The opposite is true for those with more than four national MNOs. In19

Israel, where wireless competition is particularly intense among five national MNOs, one can20

purchase an unlimited postpaid monthly plan with 50 GB of data, unlimited text and voice21

    34.  Id., at 75-76. 
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1 2 6 .  M y  findings are consistent with the general conclusions provided in the OECD report.

2 Countries with four or more MNOs appear to have consistently lower prices for roughly

3 comparable wireless plans than those with fewer carriers. I  compared prepaid and postpaid plans

4 f o r  the top national MNOs for several of the countries referenced in the report. The OECD

5 repo r t  had identified Australia and Canada as having only three national operators, France and

6 t h e  United Kingdom with four each, and Israel with five.34 Table 2 compares the prices both for

7 prepaid and for postpaid, for the most basic "essential" plans and for relatively similar unlimited

8 p lans.  I  noted elements differentiating the various plans, such as availability and geographic

9 scope of roaming, amount of data, and price per text and per voice minute. I  only included

10 " b r i n g  your own SIM" plans so as to eliminate price differentials based upon handset model.

11 Promotions were not included in calculating prices. Taxes and fees have also been excluded

12 f r o m  the comparison (due to different tax rates applicable in different parts of some countries) in

13 o r d e r  to capture a national price perspective. A l l  prices are shown in the honre currency as well

14 a s  in US dollars based upon current (as of 1/3/19) exchange rates.

15

16 2 7 .  As the OECD report suggests, wireless service prices are significantly higher in areas

17 w i t h  fewer than four MNOs. As shown in the table, the countries with the fewest MNOs —

18 Canada and Australia — have significantly higher prices for postpaid services, and offer less

19 substantial packages. The opposite is true for those with more than four national MNOs. In

20 Israel ,  where wireless competition is particularly intense among five national MNOs, one can

21 purchase an unlimited postpaid monthly plan with 50 GB of data, unlimited text and voice

34. Id., at 75-76.

REDACTED FOR PUBLIC INSPECTION
E C O N O M I C S  A N D

ff T E C H N O L O G Y ,  I N C .



Reply Testimony of Lee L. Selwyn
Calif. PUC A.18-07-011/012
January 7, 2019
Page 126 of 188

Technologically-driven price reductions have been occurring regularly, and will continue.  The1

relevant question is whether New T-Mobile will simply accept AT&T/Verizon price levels or2

continue to operate as a disrupter.  Will prices, which are headed downward in any event,3

decrease more, less or the same as they would is Sprint and T-Mobile continued to operate on a4

standalone basis?5

6

110.  The fatal flaw underlying these claims is that, if valid, they would also govern the7

conduct of AT&T and Verizon.  (1) AT&T and Verizon have made extensive “network8

investment[s that] cannot be easily or rapidly monitored;” (2) AT&T and Verizon already enjoy9

the same overall scale of operations as would New T-Mobile, and thus are already realizing the10

same types of “efficiencies, ... increased capacity, improved network quality, and reduced11

network and non-network marginal cost” as New T-Mobile would have;  and (3) AT&T’s and12

Verizon’s “network investments are essentially irreversible decisions because the investments do13

not depreciate very quickly” and “[t]here also is a long-lead time for retaliatory investments by14

rivals, once defections are finally detected, which provides the defector with a significant first-15

mover advantage.”  Yet AT&T and Verizon persist in maintaining price levels well in excess of16

those being offered by Sprint and T-Mobile.  Clearly, AT&T’s and Verizon’s coordinated17

conduct does not square with Salop’s assessment of the conditions that the Joint Applicants’18

claim will somehow apply to New T-Mobile.19

20

111.  Joint Applicants’ claims that the facilities-based CMRS carriers will be confronting21

competition from cable MSOs such as Comcast and Charter for wireless voice and data services22

ECONOMICS AND 
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Providing service to rural areas requires capital investment, not spectrum.  Capital investment1

responds to profit opportunities, which have tended to be low in rural areas due to the high costs2

and relatively low potential revenues that the small populations are capable of generating.  The3

Joint Applicants have offered no evidence that their merger would materially improve profit4

opportunities in rural areas to the point where additional capital would flow to these5

communities.  As such, there is simply no basis to assume that the merger will do anything to6

improve wireless services in currently unserved and underserved areas.7

8

Even if integrating the two companies’ networks would facilitate the transition to 5G,9
the incremental benefits of such integration are not sufficient to overcome the potential10
competitive harms that would result from the elimination of a competitor in this11
market.12

13

141.  Suppose that, for purposes of discussion, we were to accept the contention that the14

integration of the two carriers’ networks does offer some marginal benefit as to the Joint15

Applicants’ combined transition to 5G.  If the merger is allowed, the Joint Applicants plan to16

migrate existing Sprint customers off the Sprint network and onto T-Mobile’s, thus freeing up17

Sprint’s licensed spectrum for the 5G transition.159  This approach will create a “clean” block of18

mid-band spectrum that can then be populated with 5G radios and antennas, avoiding the need19

for “refarming” of spectrum as customers are migrated to 5G.  While spectrum integration of this20

type may facilitate the transition to 5G, it is of far less importance once a steady-state 5G21

deployment has been completed.  Most importantly, whatever the transition-related benefits may22

be, these entirely transitory gains can hardly justify the permanent elimination of a competitor in23

    159.  Ray decl., at para. 4.
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their proposed merger.1

2

The potential anticompetitive impacts of the proposed merger of Sprint and T-Mobile far3
exceed any benefits than can realistically be expected to arise, and for that reason the4
merger should not be allowed to go forward.5

6

162.  In sum, the Joint Applicants have failed to establish that their merger would produce7

anything beyond transitory benefits that may facilitate their deployment of 5G, but they have not8

even shown that a more rapid deployment of 5G will itself be all that beneficial, inasmuch as9

large-scale roll-outs of 5G handsets and other devices is not expected to occur until the mid-10

2020s.  Claims that the merger will result in lower marginal costs, even if true, would produce11

benefits only to the extent that such cost reductions are ratably flowed through to consumers. 12

However, the likelihood of such flow-throughs is seriously diminished by the elimination of one13

of only four competitors, coupled with the increased likelihood that a post-merger New14

T-Mobile, then being roughly equal in size to AT&T and Verizon, would not itself acquired the15

same incentives as the “big two” currently have to engage in de facto coordinated conduct and in16

so doing capture the benefits of any cost reductions for their shareholders rather than for their17

customers.  Virtually every one of the Joint Applicants’ “benefits” claims parallel those put18

forward by T-Mobile in 2011 when it sought to merger with AT&T.  All of those contentions19

were soundly rejected by the FCC staff.  And underscoring the fundamental soundness of the20

FCC staff’s analysis, AT&T concluded that the likelihood of succeeding was so low that it21

conceded defeat and paid T-Mobile the $6-billion in break-up fees and assets.  The Joint22

Applicants have been unable to demonstrate that the same fundamental shortcomings of these23

2011 benefits arguments do not also apply here.  But these “benefits arguments” are as vacant24

ECONOMICS AND 
 TECHNOLOGY, INC.REDACTED FOR PUBLIC INSPECTION



In Arbitration, a ‘Privatization of the Justice System’ - The New York Times

http://www.nytimes.com/2015/11/02/business/dealbook/in-arbitration-a-privatization-of-the-justice-system.html[11/9/2015 11:21:50 AM]

California said it could not overturn arbitrators’ decisions even if they
caused “substantial injustice.”

Unfettered by strict judicial rules against conflicts of interest,
companies can steer cases to friendly arbitrators. In turn, interviews
and records show, some arbitrators cultivate close ties with companies
to get business.

Some of the chumminess is subtler, as in the case of the arbitrator who
went to a basketball game with the company’s lawyers the night before
the proceedings began. (The company won.) Or that of the man
overseeing an insurance case brought by Stephen R. Syson in Santa
Barbara, Calif. During a break in proceedings, a dismayed Mr. Syson
said he watched the arbitrator and defense lawyer return in matching
silver sports cars after going to lunch together. (He lost.)

Other potential conflicts are more explicit. Arbitration records
obtained by The Times showed that 41 arbitrators each handled 10 or
more cases for one company between 2010 and 2014.

“Private judging is an oxymoron,” Anthony Kline, a California appeals
court judge, said in an interview. “This is a business and arbitrators
have an economic reason to decide in favor of the repeat players.”

Stephen R. Syson, who lost an insurance case in arbitration. 
Jeff Clark for The New York Times
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Adams.”

Students from high school to graduate school can likewise find
themselves caught in the gears. Lee Caplin discovered this when he
enrolled his 15-year-old son at Harvard-Westlake, a private school in
Los Angeles.

His son said he was bullied and harassed, and received graphic and
profane death threats, including some that came from school
computers. Among the threats, court records show, were, “I’m going to
pound your head with an ice pick” and “I am looking forward to your
death.”

Harvard-Westlake declined to comment on the case, but said that it
“takes allegations of bullying very seriously.”

Afraid for his life, the teenager dropped out and the family relocated.
When Mr. Caplin sued the school for failing to protect his son, he
learned that even civil rights cases can be blocked from court.

The arbitrator ruled in favor of Harvard-Westlake, saying the plaintiff
did not sufficiently prove that the school was “negligent.”

“It’s not a system of justice; it’s a rigged system of expediency,” Mr.
Caplin said.

Many companies give people a window — typically 30 to 45 days — to
opt out of arbitration. Few people actually do, either because they do
not realize they have signed a clause, or do not understand its
consequences, according to plaintiffs and lawyers.

Cliff Palefsky, a San Francisco lawyer who has worked to develop
fairness standards for arbitration, said the system worked only if both
sides wanted to participate. “Once it’s forced, it is corrupted,” he said.

Graduates entering the job market can confront even more challenging
terrain. For many people, when the choice is between giving up the
right to go to court or the chance to get a job, it is not a choice at all.

That is why a housekeeper in suburban Virginia said she had to sign an
employment agreement with an arbitration clause that her employer
had printed from the Internet. She said she regretted it later when he
sexually harassed her and she had no legal recourse in court.

Circumstances are not any easier on the
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home front, where residents like Jordan
and Bob Fogal of Houston can become
stuck with a construction nightmare.

Not long after they moved into their
townhouse, more than 100 gallons of water
crashed through their dining room ceiling.

The couple won when they took their
builder to arbitration, but they ended up

with only $26,000, about a fifth of what they needed to make repairs.
Unable to come up with the rest of the money and sickened from
pervasive mold, the Fogals moved out.

The perils of using a secretive system can be even more acute in old
age, as illustrated by numerous cases involving nursing homes.

Daniel Deneen said he was incredulous when he got a fax from a
nursing home in McLean, Ill., about a client for whom he was a legal
guardian.

The client, a 90-year-old woman with dementia, needed prompt care
for bed sores. Unless Mr. Deneen agreed to arbitration, he said,
doctors working at the nursing home would not treat her there.

“It was the most obnoxious, unfair document I have ever been
presented with in over 30 years of practicing law,” Mr. Deneen said.

Once contracts with arbitration clauses are signed, nursing homes can
also use them to force civil cases involving sexual assault and wrongful
death out of the courts.

In May 2014, a woman with Alzheimer’s was sexually assaulted twice
in two days by other residents at the Bella Vista Health Center, a
nursing home in Lemon Grove, Calif., according to an investigation by
the state’s department of public health. The investigation also found
that the nursing home “failed to protect” the woman.

A lawyer for Bella Vista, William C. Wilson,
said the company disputed the state’s
findings and that the staff “makes the
health and safety of its patients their top
priority.”

After unsuccessfully fighting to have the

Do You Read the Fine Print?
The reporters behind our series on arbitration
answered reader questions on The Times’s
Facebook page on Wednesday.

From the California
Department of Public Health
Investigation
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arbitration clause in their agreement
voided, the woman’s family settled with
Bella Vista.

Between 2010 and 2014, more than 100
cases against nursing homes for wrongful
death, medical malpractice and elder abuse
were pushed into arbitration, according to
The Times’s data.

Roschelle Powers said she found her mother, Roberta, who had
diabetes and dementia, vomiting and disoriented one day in May 2013
at a Birmingham, Ala., nursing home. Ms. Powers said she alerted the
home, Greenbriar at the Altamont, specifically mentioning pills she had
found in her mother’s hand, according to a deposition.

A few days later, Roberta Powers’s son, Larry, said he called 911 after
finding her alone and unresponsive.

A day after the ambulance took his mother to the hospital, she was
dead. An autopsy showed that the 83-year-old Mrs. Powers had more
than 20 times the recommended dose of metformin, a diabetes
medication, in her blood.

During arbitration, the nursing home acknowledged the blood test
results but said they had been the result of renal dysfunction. The
arbitrator ruled in favor of Greenbriar. “There was no evidence to
support the allegation that Ms. Powers somehow gained access to, and
then took, more than her prescribed amount of metformin,” Joseph L.
Reese Jr., a lawyer for the nursing home, said.

Perry Shuttlesworth, the family’s lawyer, said that "it was only because
of forced arbitration that the nursing home got away with this." He
added that “a jury would not have let this happen. “

Even when plaintiffs prevail in arbitration, patterns of wrongdoing at
nursing homes are kept hidden from prospective residents and their
families.

Recognizing the issue, 34 United States senators have asked the federal
government to deny Medicare and Medicaid  funding to nursing homes
that employ arbitration clauses. “All too often, only after a resident has
suffered an injury or death,” the senators wrote in a letter  in
September, “do families truly understand the impact of the arbitration

View the Full Report »

“The facility staff demonstrated a

pattern of inadequate resident

supervision for Resident 1 who was

dependent on staff for personal safety.”
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agreement they have already signed.”

Sometimes, even death provides no escape.

Willie K. Hamb was at the funeral for her husband at Evergreen
Cemetery outside Chicago when she discovered that his coffin would
not be buried in the shady plot she said she had requested.

Instead, the cemetery informed Mrs. Hamb that it would place the
coffin in a wall crypt until the more than $56,000 marble mausoleum
they said she had agreed to in a contract was complete.

Mrs. Hamb, 72 and retired, said all she could afford for her husband,
known to his friends as Pudden, was the simple plot and service she
had already paid $12,461 to arrange.

Willie K. Hamb stands in the cemetery where she wanted her husband to be buried in a
simple plot.  David Kasnic for The New York Times
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surgical trays and anatomical mannequins missing their plastic replicas
of organs. One enterprising instructor fashioned hearts, livers and
kidneys out of felt and string.

Students considered that instructor to be one of Lamson’s better
faculty members, more than a dozen of them said in interviews. Some
teachers routinely disappeared from class, leaving tests conspicuously
on the desks to be copied, they said.

Ms. Brenner, a devout Christian, said she prayed that the program’s
shortcomings would not diminish her job prospects. She said the
enrollment officer who persuaded her to sign up for the $24,000-a-
year program had promised her she would easily find a job after
graduation.

When Ms. Brenner completed the program with high marks in 2009,
she said, Lamson failed to find her an internship. She was volunteering
at Maricopa County Hospital when, she said, a surgical technician told
her that most hospitals refused to hire Lamson students because they
were so poorly trained. According to students, some did not even know
how to properly sterilize their hands before surgery.

“It was a joke,” Ms. Brenner said. “The school’s brochure was all about

Debbie Brenner, whose fraud case against a for-profit school chain was forced into
arbitration and left her nearly bankrupt.  Nick Cote for The New York Times
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making our dreams come true, but this was a nightmare.”

Soon after, Lamson shut down the program when it was unable to
place enough of its students in internships. In March 2011, Ms.
Brenner and other students filed a lawsuit against the school and its
owner, Delta Career Education Corporation, accusing them of fraud.
The case was promptly dismissed because of an arbitration clause in
the students’ enrollment agreements.

Ms. Brenner, confident she could prevail in arbitration, persuaded her
husband to withdraw $12,000 from his retirement account to put
toward legal fees.

By the time her case was heard in March 2013, the attorney general of
Arizona had sued another Delta school for defrauding students in a
criminal justice program. And a federal class-action lawsuit in
Michigan had accused a Delta school of defrauding students out of
millions of dollars in student loans. The company did not admit
wrongdoing, but settled both lawsuits for a total of more than $8
million.

Arbitration would prove to be more advantageous for the company,
records and interviews show.

Ms. Brenner’s case was conducted in the Phoenix office of Gordon &
Rees, one of two big law firms defending Lamson and Delta. The
arbitrator, Dennis Negron, was a corporate lawyer and real estate
broker who had written papers on how to limit liability because “last
on your list of desires is to be sued.”

As in most arbitrations, lawyers for both sides chose Mr. Negron from
a list provided by an arbitration firm, in this case the American
Arbitration Association.

Lawyers for Ms. Brenner and four other students grouped into the
same arbitration said they anticipated victory because they believed
that the evidence was overwhelmingly in their favor.

Even the school’s former head of admissions, Jeff Bing, testified that
he had been instructed by his superiors at Delta to increase enrollment
at all costs.

Mr. Bing said it was widely known that the admissions staff, whose
compensation was tied to the number of students recruited, was
“overpromising” on jobs. He testified that the job placement rate for
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in interviews that the pressure to rule for the companies that give them
business was real.

Companies can even specify in contracts with their customers and
employees that all cases will be handled exclusively by one arbitration
firm. Big law firms also bring repeat business to individual arbitrators,
according to documents and interviews with arbitrators. Jackson
Lewis, for example, had 40 cases with the same arbitrator in San
Francisco over a five-year period.

The JAMS arbitrator in an employment case brought by Leonard
Acevedo of Pomona, Calif., against the short-term lender CashCall
simultaneously had 28 other cases involving the company, according to
documents disclosed by JAMS during the proceedings.

“This whole experience burst my bubble,” said Mr. Acevedo, a 57-year-
old veteran, who lost his case in October 2014. His lawyer, James
Cordes, offered a more critical take. “It clearly appears that the
arbitrator was working for the company,” Mr. Cordes said. “And he
disregarded evidence to hand a good result to his client.”

JAMS denied that its arbitrator had been influenced by CashCall.

Linda S. Klibanow, an employment arbitrator in Pasadena, Calif.,
acknowledged the potential for conflicts of interest but said she
thought most arbitrators, many of whom are retired judges, could
remain fair.

“I think that most arbitrators put themselves in the place of a jury as
the fact finder and try to render a fair decision,” Ms. Klibanow said.

Elizabeth Bartholet, an arbitrator in Boston who has handled more
than 100 cases, agreed that many arbitrators had good intentions, but
she said that the system made it challenging to remain unbiased. Ms.
Bartholet recalled that after a company complained that she had
scheduled an extra hearing for a plaintiff, the arbitration firm she was
working with canceled it behind her back.

A year later, she said, she was at an industry conference when she
overheard two people talking about how an arbitrator in Boston had
almost cost that firm a big client. “It was a conference on ethics, if you
can believe it,” said Ms. Bartholet, a law professor at Harvard.

Deborah Pierce, the doctor in Philadelphia, said she did not expect to
confront in arbitration the very problem she was suing her employer




