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Federal Communications Commission

WT Docket No. 11-65

STAFF ANALYSIS AND FINDINGS

I. INTRODUCTION1
II. BACKGROUND7

A. The Applicants7
B. Proposed Transaction9
C. Transaction Review1 0
D. Standard and Public Interest Framework1 1

III. OVERVIEW OF THE APPLICANTS' CLAIMS AND STAFF ANALYSIS AND
FINDINGS1 2

IV. COMPETITIVE ANALYSIS1 4
A. Background for the Analysis1 7
B. Retail Mobile Wireless Services 2 9

1. Market  Definition, Market Participants, and Concentration2 9
2. Unilateral Competitive Effects4 8

a. Buyer  Substitution5 3
b. Repositioning and Entry6 0

3. Coordinated Competitive Effects7 1
C. Enterprise and Government Wireless Services8 5
D. Other Potential Competitive Harms9 6

1. Vo i c e  and Data Roaming Services9 9
2. Wholesale and Resale Services1 0 6
3. Backhaul1 1 2
4. Handsets / Devices1 1 7

V. CLAIMED EFFICIENCIES AND BENEFITS1 2 3
A. Introduction1 2 3
B. Economic Model1 3 3

1. Economic Model Structure1 3 9
2. Economic Model Assumptions and Inputs1 4 5
3. Economic Model Predictions1 5 5

C. Engineering Model and Efficiencies1 6 2
1. Engineering Model Structure1 6 8
2. Engineering and Other Inputs1 8 3

a. Overview1 8 3
b. Spectrum and Cell Site Availability1 8 4
c. L T E  Penetration. 2 1 0
d. Addit ional UMTS Carrier2 1 6

3. Network Migration Issues2 1 7
D. Other Claimed Cost Synergies2 2 6
E. Other Benefits to AT&T and T-Mobile Customers2 3 9
F. Broadband Deployment2 4 5
G. Jobs2 5 9

VI. RECOMMENDATION 7 6 6
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Figure 1. Average monthly mobile expenditure, France 

 

Source: UFC Que Choisir, based on ARCEP, trendline by OECD 

UFC Que Choisir calculated based on data from the regulator that the average monthly payment for 
mobile services (on a per SIM-card basis, but excluding M2M) decreased from USD 33.10 to USD 23.20 
after Free had entered the market. The trend line for the period before Free Mobile entered the market 
shows that though the average was declining somewhat, it went down more significantly in the period after 
Free Mobile entered the market.33 The estimate of UFC Que Choisir is that the French consumer’s 
purchasing power increased by USD 9.6 billion cumulative in the first two years of Free Mobile’s entry 
into the market. Using OECD baskets it showed that France had become less expensive than a number of 
neighbouring countries.  

The findings of UFC Que Choisir about the benefits to the consumer are however challenged by 
the Fédération Française des Télécoms (FFT), which represents all major fixed line and mobile operators, 
though not Iliad/Free. Having prices below the OECD average will lead in its opinion to an unsustainable 
situation. It stated in relation to the UFC study:   

“Beyond bias and methodological problems of this study, we cannot be satisfied with such a level of 
destruction of value in the market that is actually beneficial to people or for companies that must 
continue to invest and innovate, or to the State for its losses in tax revenue, or for consumers who, 
though satisfied by the fall in prices in the short term, will be penalised in the medium and long term 
through a loss of access to the most innovative services, or who will be harmed because of a 
degraded quality of service.”34 

The Austrian index (see section on Austria) provides some insight into what kind of offers were 
reduced in price in their market prior to a reduction in the number of players. It follows so-called: “low”, 
“medium”, “high” and “power-user” baskets.  The index indicates that not all consumers are better off. 
Low-users witnessed a price increase. The reasons for this are unclear, though it does not have to be 
adverse for all consumers, as some consumers might be purchasing lower packages, because of the price 
difference, but might opt for packages with more minutes, SMS and data when these become more 
affordable. It appears likely that consumers migrate to more expensive medium use packages as these have 
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UFC Que Choisir calculated based on data from the regulator that the average monthly payment for 
mobile services (on a per SIM-card basis, but excluding M2M) decreased from USD 33.10 to USD 23.20
after Free had entered the market. 

French consumer’s 
purchasing power increased by USD 9.6 billion cumulative 

The index indicates that not all consumers are better off.

The Austrian index (see section on Austria) provides some insight into what kind of offers were
reduced in price in their market prior to a reduction in the number of players.

Low-users witnessed a price increase.

It appears likely that consumers migrate to more expensive medium use packages as these have
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The European Commission had concerns that a reduction in MNOs could lead to less competition and 
higher prices, to the detriment of consumers in Austria. To address these concerns, Hutchison-3G 
submitted remedies, offering in particular to divest spectrum and related rights and to provide wholesale 
access to its network. Based on these commitments, the European Commission concluded that the 
transaction would no longer raise competition concerns. Accordingly, the approval was conditional upon 
the implementation of commitments that would facilitate the entry of new players into the Austrian mobile 
telecommunications market.  

Prime among these commitments was Hutchison-3G’s undertaking to divest spectrum and additional 
rights to an interested new entrant in the Austrian mobile telephony market. It was envisaged that such a 
new entrant would not only have the right to acquire spectrum from Hutchison-3G but also additional 
spectrum at an auction planned in 2013 by Austria where spectrum would be reserved for this opportunity. 
Hutchison-3G also committed to provide, on agreed terms, wholesale access to its network for up to 30% 
of its capacity for up to 16 mobile MVNOs over the following decade (if no new MNO would enter the 
market), with all existing MVNO contracts to be honoured in case of a new MNO entering the market.   

The reduction of MNOs in Austria was considered by a number of authorities. Austria’s 
Bundeswettbewerbsbehörde (BWB), responsible for general competition, sought for the merger case to be 
referred to the Austrian authority. The European Commission intervened, however, and undertook the 
merger review working with the Austrian authorities. The sale of “yesss!” to A1 Telekom Austria, was 
reviewed by the BWB the additional sale of spectrum to A1 by BWB and TKK. The European 
Commission also sought for this to be referred to it, but BWB disagreed.  

In its review the BWB found: “With the disappearance of yesss!’s aggressive pricing strategies, the 
only competitor of TA’s [Telekom Austria] brand “bob” would fall away. The result feared by the BWB is 
an increase in pricing, since the competition in the Prepaid-Segment would cease to exist.” In addition, it 
stated: “The merger of Telekom Austria and yesss! is closely related to the fusion of Hutchinson 3G and 
Orange that is currently being handled by the European Commission. In this case there are also many 
concerns to be found.” 57 As a result the BWB appealed to the Austrian Cartel Court for an in-depth 
investigation.58  

Court assigned an economic expert to give her opinion on the relevant economic and legal questions. 
Dismissing the BWB's and FCP's [Federal Cartel Prosecutor] findings the opinion held the merger of 
Telekom Austria and yesss! would not lead to the creation or strengthening of a dominant position on the 
market for mobile telecommunication services in Austria. The economic expert predicted price increases 
for customers in the pre- as well as in the post-paid segment. Nevertheless the expert expected that in the 
future new tariffs and brands will be placed on the market. The economic expert also discussed the aspect 
of coordinated effects and concluded that the incentive to coordinate will not increase due to the yesss! 
acquisition if the European Commission imposes a remedy within the Orange acquisition to allow Mobile 
Virtual Network Operators (MVNOs) access to the H3G network. The Cartel Court therefore cleared the 
yesss! acquisition without obligations/commitments end of November 2012.”59  The BWB concluded: 
“The BWB holds the Cartel Court's decision wrong mainly with regard to the facts it established.”60 

Outcomes to date in the Austrian market 

Prior to the merger Austria had one of the least expensive markets for mobile communication services 
in the OECD. The OECD Communications Outlook 2013, for example, ranked Austria in the top four of 
the least expensive countries for each mobile broadband basket as measured in 2012. A further feature that 
characterised the Austrian market was the high degree of substitution between some fixed and mobile 
services. This was attributed to the prevalence of unlimited data bundles with pricing instead structured 
around download speeds. In addition, a typical SIM-only offer might include 1000 minutes, 1000 SMS’s 

The European Commission had concerns that a reduction in MNOs could lead to less competition and 
higher prices, to the detriment of consumers in Austri

, the approval was conditional upon 
the implementation of commitments that would facilitate the entry of new players into the Austrian mobile
telecommunications market.

The result feared by the BWB is 
an increase in pricing, since the competition in the Prepaid-Segment would cease to exist.

the opinion held the merger of 
Telekom Austria and yesss! would not lead to the creation or strengthening of a dominant position on the 
market for mobile telecommunication services in Austria. The economic expert predicted price increases
for customers in the pre- as well as in the post-paid segment. Nevertheless the expert expected that in the 
future new tariffs and brands will be placed on the market. T

d concluded that the incentive to coordinate will not increase 

Prior to the merger Austria had one of the least expensive markets for mobile communication services
in the OECD.
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PLAN ID:
#####################

EQUIPMENT INSTALLMENT PLAN (EIP) CONTRACT AND DISCLOSURES 
RETAIL INSTALLMENT CONTRACT

apply; for claims over $75,000, the AAA’s Commercial Arbitration Rules will apply. The

AAA rules are available at www.adr.orq or by calling 1-800-778-7879. Upon filing of the

arbitration demand, we will pay all filing, administration and arbitrator fees for claims

that total less than $75,000. For claims under $75,000, if the arbitrator finds that you are

the prevailing party in the arbitration, you will be entitled to a recovery of reasonable

attorneys’ fees and costs. Except for claims determined to be frivolous, T-Mobile agrees

not to seek an award of attorneys’ fees in arbitration. 

* CLASS ACTION WAIVER. WE AND YOU EACH AGREE THAT ANY

PROCEEDINGS, WHETHER IN ARBITRATION OR COURT, WILL BE CONDUCTED

ONLY ON AN INDIVIDUAL BASIS AND NOT IN A CLASS OR REPRESENTATIVE

ACTION. If a court or arbitrator determines in an action between you and us that this

Class Action Waiver is unenforceable, the arbitration agreement will be void as to you. If

you choose to pursue your claim in court by opting out of the arbitration provision as

specified above, this Class Action Waiver provision will not apply to you. Neither you,

nor any other customer, can be a class representative, class member, or otherwise

participate in a class, consolidated, or representative proceeding without having

complied with the opt out requirements above. 

JURY TRIAL WAIVER. If a claim proceeds in court rather than through arbitration,

unless otherwise prohibited by law WE AND YOU EACH WAIVE ANY RIGHT TO A

JURY TRIAL. 

For customers participating in an Equipment Installment Plan promotion only. If
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PLAN ID:
#####################

EQUIPMENT INSTALLMENT PLAN (EIP) CONTRACT AND DISCLOSURES 
RETAIL INSTALLMENT CONTRACT

you qualify for an eligible device promotion, view the promotional offer details at

www.T-Mobile.com/PromotionalOffers. Device promotions may be fulfilled via monthly

bill credits and may not appear on your next bill. Please note that certain device

promotion offers may include options that may be requested at the time of service

termination. If you choose to terminate service for a device subject to such a promotion,

you may be required to specifically choose or elect certain options before you request

transfer of a device from active T-Mobile wireless service to another carrier’s service, to

avoid losing monthly bill credits or other promotion-related benefits. (Please also see

the terms of the "Default" section set forth in this agreement.) 

Organization/Corporate/Government Customers. If you are signing this agreement

on behalf of an organization, corporate or government customer, you represent and

warrant that you are authorized to sign this agreement on behalf of such corporation or

organization. In addition, in the event that you receive T-Mobile Service, the terms and

conditions of your wireless services agreement with T-Mobile will apply to this

transaction, but if any of those terms and conditions are inconsistent with anything

stated in this agreement, this agreement will prevail. Otherwise your wireless services

agreement with T-Mobile will continue to be valid and enforceable under its terms. If you

are signing this agreement on behalf of an organization, corporate or government

customer, we and you agree that the equipment is not being sold primarily for personal,

family or household purposes. 

Credit Checks. We, along with our agents and other third parties involved in the

transaction, may get information about your credit history from credit-reporting

Page 6 of 12



PLAN ID:
#####################

EQUIPMENT INSTALLMENT PLAN (EIP) CONTRACT AND DISCLOSURES 
RETAIL INSTALLMENT CONTRACT

other reason), and you have purchased at least one device under this agreement that is

subject to monthly bill credits pursuant to an eligible Equipment Installment Plan device

promotion (as described more fully above) at the time of your default, you agree that we

may declare the unpaid balance of this agreement associated with any and all devices

that are not subject to monthly bill credits immediately due and payable, and we may

agree at your request (subject to the applicable terms of the Equipment Installment Plan

device promotion) to allow monthly installment payments to continue for any balance

associated with a device that is subject to eligible monthly bill credits at the time of your

default, until the earlier of (a) the original scheduled final payment due date under this

agreement, (b) the date the monthly bill credits for a device purchased under this

agreement expires, or (c) the date you are in default under this agreement for reasons

unrelated to a failure to maintain Service. 

Compliance with Law. You will not use, nor will you permit the use of, the equipment in

violation of any law. 

* Enforceability and Assignment. If we don’t enforce our rights under this agreement

in one instance, that doesn’t mean we won’t or can’t enforce those rights in any other

instance. Except as provided in the paragraph marked "CLASS ACTION WAIVER", if

any part of this agreement is held invalid that part may be severed from the agreement.

You can’t assign this agreement or any of your rights or duties under it and will not sell

or offer to sell or transfer or enter into any lease with respect to the equipment covered

by this agreement without our written consent. We may assign all or part of this

agreement, or your debts to us, without notice. You understand that the assignment of

Page 8 of 12
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#####################

EQUIPMENT INSTALLMENT PLAN (EIP) CONTRACT AND DISCLOSURES 
RETAIL INSTALLMENT CONTRACT

all or any part of this agreement will not change or relieve your obligations under this

agreement. This agreement is the entire agreement between us and defines all of the

rights you have with respect to this agreement, except as provided by law, and you

cannot rely on any other documents or statements by any sales or service

representatives or other agents. If you purchase equipment, services or content from a

third party, you may have a separate agreement with the third party; we are not a party

to that agreement. The original version of this agreement is in English. To the extent

there are conflicts between the English version and any other language version, the

English version will control. Any determination made by us pursuant to this agreement

shall be in our sole reasonable discretion. Paragraphs marked ..... continue after

termination of our agreement with you. 

* Disclaimer of Warranties. EXCEPT FOR ANY WRITTEN WARRANTY THAT MAY

BE PROVIDED WITH THE EQUIPMENT THAT YOU PURCHASE OR FINANCE FROM

US, AND TO THE EXTENT PERMITTED BY LAW, THE EQUIPMENT IS PROVIDED

ON AN "AS IS" AND "WITH ALL FAULTS" BASIS AND WITHOUT WARRANTIES OF

ANY KIND. WE MAKE NO REPRESENTATIONS OR WARRANTIES, EXPRESS OR

IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR

FITNESS FOR A PARTICULAR PURPOSE CONCERNING THE EQUIPMENT

PURCHASED. WE DON’T AUTHORIZE ANYONE TO MAKE ANY WARRANTIES ON

OUR BEHALF. THIS DOESN’T DEPRIVE YOU OF ANY WARRANTY RIGHTS YOU

MAY HAVE AGAINST ANYONE ELSE. 

* Waivers and Limitations of Liability. UNLESS PROHIBITED BY LAW, WE AND

Page 9 of 12



PLAN ID:
#####################

EQUIPMENT INSTALLMENT PLAN (EIP) CONTRACT AND DISCLOSURES 
RETAIL INSTALLMENT CONTRACT

YOU EACH AGREE TO LIMIT CLAIMS FOR DAMAGES OR OTHER MONETARY

RELIEF AGAINST EACH OTHER TO DIRECT AND ACTUAL DAMAGES

REGARDLESS OF THE THEORY OF LIABILITY. THIS MEANS THAT NEITHER OF

US WILL SEEK ANY INDIRECT, SPECIAL, CONSEQUENTIAL, TREBLE, OR

PUNITIVE DAMAGES FROM THE OTHER. THIS LIMITATION AND WAIVER ALSO

APPLIES TO ANY CLAIMS YOU MAY BRING AGAINST ANY OTHER PARTY TO THE

EXTENT THAT WE WOULD BE REQUIRED TO INDEMNIFY THAT PARTY FOR

SUCH CLAIM. YOU AGREE WE ARE NOT LIABLE FOR PROBLEMS CAUSED BY

YOU OR A THIRD PARTY. EXCEPT TO THE EXTENT PROHIBITED BY LAW, ALL

CLAIMS MUST BE BROUGHT WITHIN 2 YEARS OF THE DATE THE CLAIM ARISES. 

* Indemnification. You agree to defend, indemnify, and hold us and our affiliates,

directors, officers, and employees harmless from any claims arising out of use of the

equipment, breach of this agreement, or violation of any laws or regulations or the rights

of any third party by you, any person on your account or that you allow to use your

equipment. 

* Notices and Customer Communications. T-Mobile may contact you for any purpose

and in any manner permitted by law. You also expressly consent to be contacted by us,

and anyone contacting you on our behalf, for any purpose, including billing, collection,

or other account or service-related purpose, at any telephone number or physical or

electronic address where you may be reached, including any wireless telephone

number. You agree that we, and anyone contacting you on our behalf, may

communicate with you in any manner, including through the use of pre-recorded or

Page 10 of 12



PLAN ID:
#####################

EQUIPMENT INSTALLMENT PLAN (EIP) CONTRACT AND DISCLOSURES 
RETAIL INSTALLMENT CONTRACT

artificial voice, an automatic telephone dialing system, or an automatic e-mail system.

You represent that you have received, and are authorized to convey to us, the consent

of any authorized users on your account to be contacted by us as described in this

paragraph. You further agree that all consents provided in this paragraph will survive

termination or expiration of this agreement. To withdraw your consent, please notify

T-Mobile. Notices from us to you are considered delivered when we send them to your

device or by email or fax to any email or fax number you provided to us, or 3 days after

mailing to your billing address. If you would like to designate a "Primary Telephone

Number", please contact us. You may contact T-Mobile at eippro.qram~.t-mobile.com,

by calling 877-453-1304, or by writing to: EIP Program Customer Relations, P.O. Box

37380, Albuquerque, NM 87176-7380. Notices from you to us are considered delivered

when you send an email or 3 days after mailing to the addresses above. To begin

arbitration or other legal proceeding, you must serve T-Mobile’s registered agent.

T-Mobile’s registered agent is Corporation Service Company and can be contacted at

1-866-403-5272. 

* Choice of Law. This agreement is governed by the Federal Arbitration Act, applicable

federal law, and the laws of the state in which your billing address in our records is

located, without regard to the conflicts of laws rules of that state. Foreign laws do not

apply. Arbitration or court proceedings must be in the county and state in which your

billing address in our records is located, but not outside the U.S. If any provision of the

agreement is invalid under the law of a particular jurisdiction, that provision will not apply

in that jurisdiction. 
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PLAN ID:
#####################

EQUIPMENT INSTALLMENT PLAN (EIP) CONTRACT AND DISCLOSURES 
RETAIL INSTALLMENT CONTRACT

NOTICE  

ANY HOLDER OF THIS CONSUMER CREDIT CONTRACT IS SUBJECT TO ALL

CLAIMS AND DEFENSES WHICH THE DEBTOR COULD ASSERT AGAINST THE

SELLER OF GOODS OR SERVICES OBTAINED PURSUANT HERETO OR WITH

THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE DEBTOR SHALL

NOT EXCEED AMOUNTS PAID BY THE DEBTOR HEREUNDER. 

You acknowledge review and receipt of our Financial Privacy Policy. You also

acknowledge receipt of a completely filled-in copy of this EIP agreement when

you signed it. 

Buyer’s Signature: ________________________

Date Signed:      /   /    

Seller’s Signature: T-Mobile Financial LLC    

Date Signed:      /   /    
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