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Plaintiffs, the States of New York, California,
Connecticut, Hawaii, Illinois, Maryland, Michigan,
Minnesota, Oregon, and Wisconsin, the Commonwealths of
Massachusetts, Pennsylvania, and Virginia, and the District
of Columbia (collectively, “Plaintiff States”), acting by
and through the respective 0Offices of their Attorneys
General, brought this action against Deutsche Telekom AG
(“pT"), T-Mobile US, Inc. (“"T'-Mobile”), ©Softbank Group
Corp. (“Softbank”), and Sprint Corporation (“Sprint,” and
collectively with DT, T-Mobile, and Softbank, “Defendants”)
seeking to enjoin the proposed acquisition of Sprint by T-
Mobile (the “Proposed Merger”). Plaintiff States claim that
the effect ©f the Proposed Merger would be to substantially
lessen competition in the market for retail mobile wireless
telecommunications services (the “RMWTS Market” or “RMWTS
Markets”), in wviclation of Section 7 of the Clayton Act,
codified at 15 U.S5.C. Section 18 (“Section 7”). Defendants
counter that the Proposed Merger would in fact increase
competition in the RMWTS Market and that Plaintiff States
have thus failed to state a claim for relief.

The Court held a bench trial to adjudicate Plaintiff
States’ c¢laim from December- 9 to December 20, 2019 and
heard post-trial closing arguments from both sides on

January 15, 2020. The Court now sets forth its findings of
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fact and conclusions of law pursuant to Rule 52{a) of the
Federal Rules of Civil Procedure.
INTRODUCTION

Adjudication of antitrust disputes virtually turns the
judge into a fortuneteller. Deciding such cases typically
calls for a judicial reading of the future. In particular,
it asks the «court to predict whether the business
arrangement or conduct at issue may substantially lessen
competition in a given geographical and product market,
thus likely to cause price increases and harm consumers. To
ald the courts perform that murky function demands a
massive enterprise. In most cases, the litigation consumes
years at costs running into millions of dollars. 1In
furtherance of their enterprise, the'parties to the dispute
retain battalions of the most skilled and highest-paid
attorneys in the nation. In turn, the lawyers enlist the
services of other professionals ~- engineers, economists,
business executives, academics -- all brought into the

dispute to render expert opinions regarding the potential

procompetitive or anticempetitive effects of the
transaction.
The qualifications of litigants’ specialists,

impressive by the titles they have held and the tomes their

Cvs fill, can be humbling and intimidating. And those
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witnesses’ authoritative views stated on the stand under
oath in open court can leave the lay perscon wondering
whether word so expertly crafted and credentialed can admit
room for error or even doubt. Together, counsel and experts
amass documentary and testimonial records for trial that
can occupy entire storage rooms to capacity.

Multiplying the complexity of antitrust proceedings,
while also adding to the outlay of time and resources they
demand, 1is the role of the federal government. In many
cases, as occurred in the action at hand, the United States
of America steps into the fray. Acting through the United
States Department of Justice (“DCJT™) or regulatory
agencies, or both, the government intervenes to express its
interest for or against the underlying transaction, filing
objections or support, or imposing conditions that could
affect its wviability.

Perhaps most remarkable about antitrust litigation is
the blurry product that not infrequently emerges from the
parties’ huge expenditures and correspondingly exhaustive
efforts. FEach side, bolstered by the mega records of fact
discovery and expert reports it generates, as supplemented
by the product of any governmental investigation and
resulting action, offers the court evidence the party

declares should guide the judge in reaching a compelling
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and irrefutable decision in the declarant’s favor. In fact,
however, quite often what the 1litigants propound sheds
little 1light on a clear path to resolving the dispute. In
the final analysis, at the point of sharpest focus and
highest c¢larity and reliability, the adversaries’ toil and
trouble reduces to imprecise and somewhat suspect aids:
competing crystal balls.

The case now before the Court follows the pattern.
Plaintiff States contend that T-Mobile’s merger with Sprint
will likely stifle competition in the RMWTS Market, even in
the short term, forcing consumers to pay higﬁer prices for
use of their cell phones. In suppert, they cite the results
of their experts’ spectral efficiency studies, engineering
modeling, and computer-run data analytics. Defendants,
similarly reinforced by their stellar cast of authorities,
proclaim with equal conviction and no less intensity that
after the merger, under a market newly energized by New T-
Mobile’s more vigorous competition, the prices consumers
will pay for wireless services likely will not only not
increase, but actually will decline. Accordingly, the
parties’ costly and conflicting engineering, economic, and
scholarly business models, along with the incompatible
visions of the competitive future their experts’ shades-of-

gray forecasts portray, essentially cancel each other out
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as helpful evidence the Court could comfortably endorse as
decidedly affirming one side rather than the other.?

The resulting stalemate leaves the Court lacking
sufficiently dimpartial and objective ground on which to
rely in basing a sound forecast of the likely competitive
effects of a merger. But the expert witnesses’ reports and
testimony, however, de not constitute the only or even the
primary source of support for the Court’s assessment of
that question. There is another evidentiary foundation more
compelling in this Court’s assessment than the abstract or
hypothetical versions of the relevant market’s competitive
future that the adversaries and their experts advocate.
Conceptually, that underpinning supports a projection of
what will happen to competition post-merger that emerges
from the evidence in the trial record that the Court heard,

admitted through the testimony of fact witnesses, and

1 This outcome recalls the heated conflicts over what the Founders meant
in framing particular provisions of the Constitution, often engendering
unproductive textual, histcorical, and doctrinal debates about which
Justice Robert Jackson remarked: “A century and a half of partisan
debate and scholarly speculation yields no net result but only supplies
more or less apt quotations from respected sources on each side of any
question. They largely cancel each other.” Youngstown Sheet & Tube Co.
v, Sawyer, 343 U.S. 579, 634-35 (1952) (Jackson, J., concurring).
Nonetheless, in the discussion below the Court thoroughly considers the
trial testimony and related documentation offered by all the expert
witnesses and explains where and why it found the presentations
convincing in some respects, but in others unconvincing and on balance
not sufficiently creditable.
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evaluated with respect to its credibility and the weight it
deserves,

How the future manifests itself and brings to pass
what it holds 1s a multifaceted phenomencn that is not

- necessarily qguided by theoretical forces or mathematical
models. Instead, causal agents that engender knowing and
purpeoseful human behavier, individual and collective,
fundamentally shape that narrative. Confronted by such
challenges, courts acting as fact-finders ordinarily turn
to traditional Jjudicial methods and guidance more aptly
fitted for the task. Specifically, they resort to their own
tried and tested version of peering into a crystal ball.
Reading what the major players involved in the dispute have
credibly said or not said and done or not done, and what
they commit to do or not do c¢oncerning the merger, the
courts are then equipped to interpret whatever formative
conduct and decisive events they can reasonably foresee as
likely to occur.

For this purpose, however, the courts rely less on the
equipoise of mathematical computations, technical data,
analytical modeling, and adversarial scientific assumptions
that the litigants proffer. Rather, they apply the judge’s
own skills and frontline experience in weighing,

predicting, and Jjudging complex and often conflicting
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accounts of human conduct, those actions and inactions
drawn from the factual evidence. In performing_ that
function, courts employ various behavioral measures that
even the most exhaustive and authoritative technical expert
study could not adequately capture or gauge as a reliable
prognosticator of likely events set in motion fundamentally
by Dbusiness decisions made by various live sources:
relevant market competitors, other market participants,
public agencies, and even consumers.

Fvaluation of the 1likely competitive effects of a
prospective business merger implicates these observations.
The task provides the Court occasion to engage in such a
prophetic role. To this end, the Court weighs what actions
taken by the parties to the merger and other proponents
could substantially influence consumer c¢hoices and thus
affect competition and product pricing in the relevant
markets.

In this context, several considerations emerge from
the evidentiary record that the Court regards as especially
relevant and compelling. Foremost among them 1s the
plausibility and persuasiveness of particular witnesses’
trial presentations based on wvarious behavioral guideposts

that the Court details in Section II.D.
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During the two-week trial of this action the Court had
ample occasion to observe the witnesses and assess their
credibility and demeanor on the witness stand, and to
consider the weight their testimony warranted in the 1light
of the pointers referred to here and articulated below. As
elaborated, in crafting the framework for its decision, and
applying the evidence and governing legal principles, the
Court took those considerations 1into account. The Court
adopted this course because 1t regards as a guiding
principle the proposition that behavioral drives and
motivational forces such as those suggested serve to
actuate as well as to restrain personal and business
practices. Hence, they can function as a forecasting
device, providing the Court substantial guidance aboﬁt how
the corporate officers and companies involved in the case
are likely to conduct themselves under particular market
conditions prevailing after a merger.

The approach detailed above assists the Court’s
adjudication by shedding 1light on a basic guestion
presented here that was intensely debated by the parties,
and that is central to a resoclution of their dispute:
whether a deeply embedded pattern of commercial conduct
closely and publicly asscciated with a company or executive

is likely to be abandoned or substantially altered after a




Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 12 of 173 -

merger so as to openly embrace a materially conflicting
course, especially in the short term.

More significant for the purposes of deciding the
issues before the Court 1is another salient point. The
considerations the Court references hére as supplying
persuasive guidance also figure as judicial stock-in-trade,
encompassing things courts commonly weigh in rendering
predictive rulings such as, for instance, the Jjudgment
calls they routinely make in determining whether a rational
person would or would not behave in a particular way, or
whether to grant or deny baill, or to impose a custodial
sentence, where in each «case the likelihood of the
defendant’s reoffending if released comes into question.

Weighing the evidence in the trial record, and mindful
of the considerations described here, the Court rejects
Plaintiff States’ objections on three essential points.
First, the Court 1is not persuaded that Plaintiff States’
prediction of the future after the merger of T-Mobile and
Sprint is sufficiently compelling inscfar as it holds that
New T-Mobile would pursue anticompetitive behavior that,
soon after the merger, directly or indirectly, will yield
higher prices or lower guality for wireless
telecommunications services, thus 1likely to substantially

lessen competition in a nationwide market. Second, the
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Court also disagrees with the projection Plaintiff States
present contending that Sprint, absent the merger, would
continue operating as a.strong competitor in the nationwide
market for wireless services. Similarly, the Court does not
credit Plaintiff States’” evidence 1in arguing that DISH
would not enter the wireless services market as a viable
competitor nor 1live up to its commitments to build a
national wireless network, so as to provide services that
would fill the competitive gap 1left by Sprint’s demise.
Accordingly, the Court concludes that judgment should be
entered 1n favor of Defendants and Plaintiff States’
request to enjoin the Proposed Merger should be denied.

I. FINDINGS OF FACT?

This i1s a case about competition in the retail market
for mobile wireless telecommunications services. The
significance of these =services, as described in greater
detail in Section II.D. below, has increased greatly since
their inception roughly four decades ago, transforming from
solely a method of voice communication to a critical means
for consumers to manage countless facets of their daily

lives. Among the variety of consumer uses enabled by these

2 While the Court has reviewed and considered all of the live testimony
and accompanying exhibits admitted in evidence in connection with the
trial in this matter, the Court addresses only those portions of the
evidence relevant te its legal ceonclusions.

10
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services are transportétion applications such as Uber and
Lyft, applications enabling mobile banking and transactions
with wvarious retail outlets, and persocnal entertainment
uses such as streaming audio, video, and high-speed gaming.
As mobile wireless telecommunications services now also
enable consumers to communicate with each other through
voice, video, and text 1in various ways, the importance of
such services is hard to overstate.

Consumers choose retail mobile wireless
telecommunications services {“"RMWTS") providers, or
“carriers,” based on several considerations. These include
the nominal price of the services, whether those services
are bundled with consumer services in other retail markets,
and the terms on which those services can be extended to
consumers’ families. 0Of equal or potentially greater
importance, consumers also choose carriers based on the
quality of the <carriers’ wireless telecommunications
networks, including the spéeds and consistency of coverage
provided by those networks as well as the mobile
applications that can be used given the quality of the
networks. Because carriers compete on these dimensions of
network quality, and because it is important to understand

how these dimensions of network quality are determined, the

11
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Court provides below a brief overview of mobile wireless
network design and mobile wireless technological standards.

4. SPECTRUM AND MOBILE WIRELESS NETWORKS

1. Spectrum

Mobile wireless telecommunications services basically
entall wvoice or data transmission wvia radio waves, which
are generally referred to as spectrum. Because spectrum is
necessary for the transmission of data, it is potenfially
the most critical resource for any aspiring RMWTS provider.
Tr. 1152:3-9. Spectrum is a fixed resource that is limited
in gquantity, and its awvailability and use is thus regulated
by the Federal Communications Commission (“FCC”). The FCC
licenses spectrum in order to ensure the unigque use of each
radio frequency, without which there would be signal
interference that would render mobile wireless
telecommunications incomprehensible. Tr. 1152:10-21. The
FCC also determines which frequencies of spectrum will be
dedicated to specific communications industries, such as
wireless telecommunications, cable television, and
satellite services, as well as to other users such as the
United States Department of Defense. The FCC occasionally
reapportions <certain spectrum frequencies to different
industries based on their relative importance to consumers,

and it may then auction the reapportioned spectrum to

12
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service providers in the relevant industry. Service
providers may also privately transact in spectrum among
themselves, although the FCC may need to approve the
transfer of the relevant spectrum licenses.

The radio frequencies vused for mobile wireless
telecommunications services can be broadly divided into
three categories of spectrum: “low-band,” “mid-band,” and
“millimeter wave” (“mmWave”) spectrum. Low-band spectrum,
defined as <covering frequencies below one gigahertz
{*GHz"), can cover broad distances of up to 18 miles and
penetrate into buildings effectively. It may thus be used
to effectively provide mobile wireless telecommunications
services in both urban environments with many buildings and
less densely populated rural areas. However, low-band
spectrum is 1n scarce supply because it 1is also used for
television and radio broadcasting, and because the mobile
wireless telecommunications networks that were built in the
industry’s infancy primarily used low-band spectrum. Def.
Fx. 8180 at 3; Tr. 1153:8-20.

Mid-band spectrum covers frequencies between one and
six GHz and has a maximum effective range of between two to
six miles. While it does not have the same broad coverage
or in-building penetration capabilities of low-band

spectrum, it is plentiful in comparison and currently

13
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supports the majority of mobile wireless network traffic in
the United States. Although 5G, the latest technoleogical
standard for mobile wireless telecommunications services,
is primarily being deployed across the mid-band spectrum
worldwide, this type of deployment has been relatively
difficult in the United States because additional
undeployed mid-band spectrum is not readily available. Def.
Ex. 8180 at 3; Tr. 1153:21-1154:13.

MmWave spectrum covers frequencies above 20 GHz and is
relatively new to mobile wireless networks. It 1is in
plentiful supply and can be used to create additiocnal
capacity and higher speeds for consumers, but it has the
least capability to penetrate buildings and the most
limited range of all three spectrum bands, reaching only
300 yards at best. Def. Ex. 8180 at 3; Tr. 1154:14-1155:4.

2. Mobile Wireless Network Infrastructure

Data and volice communications are transmitted between

Id

consumers’” mobile phones, or “handsets,” through a complex
and expensive set of infrastructure developed and
maintained by certain RMWTS providers. Consumers’ handsets

transmit and receive data through radios that are hosted on

“cell sites,” which are either large steel lattice towers

14
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or antennas and related equipment mounted on rooftops.3 Cell
sites connect to each other through fiber cables called
“backhaul,” which also connect the cell sites to a central
set of computing hardware called either the “mobile core”
or “core network.” The mobile core serves as a centralized
station that manages network traffic and directs
communications between handsets through the interconnected
network of cell sites. Def. Ex. 8180 at 2; Tr. 504:14-
505:15, 1150:8-1151:21.4

The reliability and quality of a consumer’s mobile
wireless telecommunications services depend largely on the
coverage and capacity of the underlying mobile network. Tr.
505:22-506:13, 1143:16-25. Coverage refers to the range in
which a carrier’s customers can use their mobile wireless
services; 1t 1s a function of both the location of the
carrier’s cell sites and the effective range of the
spectrum deployed at those cell sites. Because consumers
generally desire mobile services that deo not limit their

freedom of movement, the ideal network will have enough

7

3 These large towers, sometimes called “macros,” can be supplemented by
smaller devices called “small cells,” which cover smaller distances but
are less expensive to install. Radioc equipment may also vary based on
the type of cell site and the radio frequencies that it will receive
and transmit.

¢ The portions of this network infrastructure that specifically relate

to radic transmission are sometimes referred to as the Radic Access
Network (“RAN").

15
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cell sites and spectrum to ensure consistent coverage
wherever a carrier’s customers are likely to travel.
Capacity refers to the amount of traffic that a mobile
wireless network can support. Capacity is a multiplicative
function of the number of c¢ell sites in a network, the
amount of spectrum deployed per cell site, and “spectral
efficiency,” which determines the amount of data that can
be transmitted over a given quantity of spectrum. “Traffic”
1is a function of both the number of consumers that use a
particular amount of spectrum and how much data those
consumers’ applications require. In other words, the more
consumers who use a given amount of spectrum, the less data
each consumer will be able to use at any given point in
time. Consumers experience these data limitations either in
the form of caps on how much data they can use or in the
form of lower speeds that may limit or prohibit the
consumers’ ability to use data-intensive applicationé such
as streaming video. RMWTS carriers seek to aveoid exceeding
their maximum capacity, and consequently downgrading the
quality of their service, by acquiring more spectrum or
building more «cell =sites to utilize their existing
spectrum, either of which increases the carriers’ capacity
to carry additional network traffic. Def. Ex. 8180 at 6-7;

Tr. 1163:2-15, 1165:10-1166:3, 1167:2-1168:17.

16
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The preceding summary indicates that RMWTS carriers
would like as much spectrum and as many cell sites as
possible in order to have consistent coverage and
sufficient capacity to ensure reliable, high~quality
services. However, as noted above, spectrum is a scarce
rescource and consequently costly to acquire. Cell sites are
similarly expensive to construct and connect to network
infrastructure, and they can take months or even years to
build because of the time-consuming process of securing the
permitting and licenses necessary to build and operate
them. Tr. 1144:13-22, 1167:2-1168:17.

B. GENERATIONAL STANDARDS FOR MOBILE WIRELESS SERVICES

The applications that RMWTS consumers can use also
depend upon the technological standards that apply to the
spectrum deployed on the mobile wireless network. There
have been five generations of wireless technology
standards, each of which has significantly increased
spectral efficiency and thus facilitated increasingly data-
intensive consumer uses.

The first generation of wireless technology standards
governed the first mobile phones, which could only provide
voice services, during a period that corresponds roughly to
the 1980s. The second generation, referred to as 2G, came

into operation in the 1990s and saw the development of

17
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basic non-voice data services; the archetypal 2G service
was text messaging. 3G developed in the 2000s and featured
a mere comprehensive rollout of data services that allowed
users of mobkile devices to access email and browse the
internet. 4G, also called LTE (for “long term evolution”),
developed in the last decade. Coupled with the advent of
smartphones, 4G has enabled data services far beyond basic
internet browsing, including the creation of applications
for wvaried <consumer uses such as personal finance,
entertainment, health and fitness, and much more. Tr.
1155:5-1157:4.

The RMWTS industry 1is currently in a transitional
period, as providers begin to roll out 5G, the fifth-
generation wireless technological standard. Although the
full impact of 5G remains to be seen, it promises
significant increases in the speeds availabkle to consumers,
lower consumption of mobile devices’ batteries, and reduced
latency, or the time required for a mobile device and
mobile network to communicate with each other. 5G will
likely enable consumers to use augmented reality (“AR”} or
virtual reality (“WR”) applications and toc stream video at
a significantly higher picture quality referred to as A4K.
56 may alsc facilitate the development of ~various

applications that may not strictly fall under the umbrella

18
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of retail services, such as autonomcus driving, near-
simultaneous translation, and healthcare applications that
require minimal delays in network-to-device communication.
Tr. 927:11-928:6, 1157:20-1159:;2. In total, consumers are
projected to demand more than five times as much data for
5G services as they currently demand for 4G services. Def.
Ex. 8180 at 4.

The implementation of such a significant change 1in
technological standards is ceostly and time-consuming.
Industry estimates place the cost of deploying 5G across
the United States at approximately $250 billion, including
the costs of buying equipment, upgrading networks, and
hiring new personnel. Tr. 1160:5-15. Because thils process
takes time, prominent experts in the RMWTS industry have
expressed concerns that other countries like China or South
Korea may fully implement 5G first and dominate the market
for innovative applications made possible through 5G.

C. COMPETITION IN THE RMWTS MARKET

Service providers in this dynamic and rapidly changing
market can be divided brcadly into two categories: those
which have built and operate their own mcbile networks
(Mobile Network Operators, or “MNOs”), and those which
lease RAN access from the MNOs (Mobile Virtual Network

Operatcrs, or “MVNCs”). DNeotable competitors from both

19
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categories are described further below, as well as

potential RMWTS Market entrant DISH Network Corporation

{(“"DISH"}.
1. Mobile Network Operators
a. Verizon and AT&T

There are four MNCOs with nationwide mobile wireless
telecommunications network infrastructure, which serve a
substantial majority of the United States population:
Verizon Communications, Inc. (“Verizon”), AT&T Inc.
(“AT&T”), T-Mobile, and Sprint.® Verizon and AT&T are the
largest MNCs, with each approaching roughly one hundred
million or more subscribers. Both earn revenues of over §4
billion and have significant spectrum portfolios, which
they have leveraged in developing their mobile networks.
Their networks have consequently developed a reputation for
reliability and high quality, but their prices alsc tend to
be higher than those of competitors, including T-Mobile and
Sprint. The representations of both sides and the evidence
developed at trial suggest that while Verizon and AT&T have
high quality networks, neither MNO is distinguished for

innovation of  Tbeneficial consumer  services, such as

5 While there are smaller MNOs with regional network infrastructure,
none were discussed at length during trial. Accordingly, the Court will
generally use the term "“MNOs” to refer tc the four with nationwide
reach.

20
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unlimited data plans or the bundling of services such as
Netflix with their mobile wireless services. To the extent
Verizon and AT&T have implemented measures such as these,
those moves have frequently been reactions to innovations
first made by T-Mobile or Sprint.

b. T-Mobile

T-Mobile is the third largest MNO, currently serving
approximately 70 to 80 million subscribers and earning
revenues of approximately $2-3 billion. The evidence at
trial suggests that T-Mobile has seen remarkable success
since 2011, transforming from an MNO with seriocus spectrum
limitations and financial constraints to an aggressive
competitor that has taken market share from the other three
MNOs and delivered consumer benefits through numercus
innovative offerings. T-Mobile’s success may be attributed
in significant part to its negotiation of a “break fee”
that it would receive if AT&T did not acquire it during a
proposed merger in 2011, Because regulatery challenges
prevented AT&T from completing the merger, T-Mobile
acquired approximately $3 billion in cash, $3 billion worth
of spectrum, and a recaming agreement that allowed T-Mocbile
customers to use AT&T’s network in areas that T-Mobile’s
network did not reach at the time. Tr. 160:25-163:4,

234:14~16.

21
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At roughly the same time, in 2012, T-Mobile hired a
new executive team led by current Chief Executive Officer
John Legere (“Legere”) and current Chief Operating Officer
and future Chief  Executive Officer Michael Sievert
{(“Sievert”). This new Jleadership team 1instituted an
innovative strategy and culture referred to as the “Un-
carrier.” Under this strategy, T-Mobile would identify
features of the RMWTS relationship between carriers and
consumers that consumers disliked and then remove those
features from its offerings to differentiate itself from
the other major carriers such as AT&T and Verizon. Many
aspects of T-Mobile’s approach, such as the elimination of
the prevailing two-year service contracts, the elimination
of international recaming charges, and the provision of
service plans that did not limit consumers’ data usage,
succeeded in attracting positive consumer attention., This
success and the resources provided by the break fee
convinced T-Mobile’s controlling shareholder, DT, to
provide $40 billion in funding for T-Mobile to invest 1in
its network. That investment resulted in excess network
capacity, and T-Mobile offered lower prices than AT&T and
Verizon in order to attract «customers and fill its

resulting capacity. T-Mobile’s lower prices and innovative
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consumer offerings thus combined to greatly improve 1its
brand image. Tr. 884:2-888:12, §9%2:1-898:17.

C. Sprint

Sprint is the fourth largest MNO, serving
approximately 40 million subscribers and earning revenues
of Hjust under $2 Dbillion. Unlike T-Mobile, Sprint’s
trajectory over the past decade has been largely downward,
as 1t has lost subscribers and been eclipsed by T-Mobile as
the third largest MNO. Due in part to several gquestionable .
technelogical choices, Sprint’s network 1s pocrer 1in
quality than those of 1its competitors and its brand image
is correspondingly  poor. Sprint has also struggled
financially, failing to earn net income for eleven straight
years until 2017. Having approached the verge of insclvency
by 2013, Sprint embarked on a cost-cutting campaign and
brought 1in Marcelo CClaure (“Claure”) as its new chief
executive officer to help engineer a turnaround of its
troubled state.

During Claure’s term as CEC, Sprint implemented a
number of low-priced consumer offers aimed at attracting
new customers. As transpired with those offered by T-
Mokile, those offers at least temporarily helped to lower
prices in the industry and accelerated the adopticn of pro-

consumer services such as unlimited data plans. However,
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Sprint has struggled to retain the customers it initially
attracted with its aggressive offers, due in large part to
its underlying poor network quality. Sprint has attempted
to find cost-effective ways to develop its network, such as
reaching innovative partnerships with MVNOs to use small
cells to fill gaps 1in network coverage. Sprint finally
managed to achieve profitability under Claure in 2017, but
it remains $37 billion in debt and has a poor credit rating
as well. Alsc telling of severe financial, operational, and
marketing difficulties, Sprint experiences the highest rate
of loss of customers it has gained, who then switch service
te one of the other carriers, a measure known in the
industry as the “churn” rate. Sprint’s churn rate is
currently around two percent, or over twice that of T-
Mobile, Verizon, or AT&T. Tr. 93:6-94:4. Because of its
poor past performance and uncertain future prospects,
Sprint has considered merging with T-Mobile and various
other carriers on multiple occasicns.

MNOs sell mobile wireless services either under their
own brand names or through subsidiaries, depending on
whether their customers pay in arrears (“postpaid”
customers) or in advance of receiving services (“prepaid”
customers). Tr. 110:18-25. While all four MNOs provide

postpaid services under their own brand names, they provide
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prepaid services through subsidiaries. Since acguiring a
competitor named MetroPCS via merger in 2013, T-Mobile
offers prepald services under its Metro by T-Mobile
(“Metro”} brand. Sprint offers prepaid services under the
brand names Boost Mobile, Virgin Mcbile (collectively with
Boost Mobile, “Boost”), and Assurance Wireless. Despite the
issues regarding Sprint’s brand perception noted above,
Boost has enjoyed remarkably positive consumer perception.
Apart from the manner of payment, prepaid customers form a
distinct segment of the RMWTS Market because they tend to
be relatively price-consciocus; prepaid subscribers’
household 1ncomes range from approximately $20,000 to
$45,000, and prepaid subscribers are more likely to have
subprime credit or be more cash~constrained than postpaid
subscribers. Pl. Ex. 1205 at 9; Tr. 118:6-16.

2. Mobile Virtual Network Operafors

The second major category of service providers in the
RMWTS Market comprises the MVNOs, which differ from MNOs
primarily in that they do not have the RAN necessary to
support the provision of RMWTS. Tr. 53%:5-540:16, 542:24-
543:7. Although MVNOs compete with MNOs for subscribers in
the RMWTS Market, their lack of proprietary RANs means they
must simultanecusly lease mobile wireless network access

from MNOs. In one sense, MNOs can be considered wholesalers
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of their network access, which MVNOs then resell to their
retail subscribers. Tr. 543:15-544:4,

There are a variety of MVNOs. The most successful to
date has been TracFone Wireless, 1Inc. (“TracFone”), a
provider of prepaid services that claims to have 22 million
customers. Def. Ex., 5294 at 1. There are alsoc numerous
relatively new MVNQs operated by successful cable
companies, including Comcast Corporation (Y“Comcast”), which
operates under the Xfinity Mobile brand; Charter
Communications {“Charter”), which operates under the
Spectrum Mobile brand; and Altice USA, Inc. (MAltice”),
which operates under the Altice Mobile brand. These cable
MVNOs currently have a combined national market share of
less than two percent, but they have attracted roughly one-
third of all new subscribers in the RMWTS Market since
2018. Tr. 601:10-602:1, 845:17-846:19, 2272:1-22.

3. DISH as a Potential Market Entrant

Beyond the current carriers in the RMWIS Market,
satellite television service provider DISH has expressed
interest 1in entering the wireless market since at least
2012, Over the past eight years, DISH has amassed a large
portfolio of spectrum, roughly equivalent 1in size to that
of Verizon, through a series of private transactions and

purchases at FCC auctions. DISH is alsc financially stable,
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being a successful provider of consumer services 1in the
satellite TV industry.

Despite having expressed desire to enter the RMWTS
Market, DISH has not done so to date. Because DISH is
currently not using its large spectrum holdings, industry
figures such as Claure have previously cast doubt on the
sincerity of DISH’s expressed 1intent and suggested that
DISH is speculatively hoarding spectrum in the hopes of
later selling it to companies such as T-Mobile and Sprint
at a premium. DISH has also been accused of questionable
compliance with prior commitments it has made to the FCC,
with some of the same industry figures suggesting that DISH
might build only a nominal wireless network and thus barely
fulfill its regulatory commitments. See, e.g., Pl. Ex. 375;
Tr. 219:25-220:4, 1346:12-1347:23.

DISH chairman Charles Ergen (“Ergen”) has taken issue
with these statements, viewing them, as he testified at
trial, as mere discouragement by threatened industry
incumbents. Tr. 1615:16—1616:16. According to ®rgen, DISH
has been engaging in extensive preparations to ensure it is
able to construct a quality network. With respect to
timing, he has stated that DISH was first prioritizing the
construction of an unrelated TInternet-of-Things (“ToT”)

network, as it would prefer to construct its mobile
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wireless network once 5G becomes available. Tr. 1573:4-22,
1734:15-1735:15. Regardless of DISH’s intentions, its
extensive preparations to build a mobile wireless network
as well as its initial opposition to the Proposed Merger
made it a significant participant during FCC and DOJ review
of the T-Mobile/Sprint merger at issue here.

D. THE PROPOSED MERGER

Sprint and T-Mobile have considered merging on
multiple occasions, including in 2010 and 2014. Among other
reasons for merging, both parties have highlighted the
complementarity of their spectrum holdings. T-Mobile has
large low-band holdings, which allow it relatively bhroad
coverage, Sprint has large mid-band holdings, which give
Sprint extra capacity to carry network traffic as the era
of 5BG approaches. While the previously considered mergers
in 2010 and 2014 obvicusly did not come to fruition, Sprint
and T-Mobile initiated a new round of discussions in the
summer of 2017. Tr. 1320:13-19. Sprint viewed a merger with
T-Mobile as a sustainable path forward given its financial
struggles and tarnished brand image, both of which hindered
its ability to adequately invest in its network and provide
superior service in the future. T-Mobile, which had built
its success in part on the significant break fee and extra

capacity that it gained in 2011 following the failed merger
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with AT&T, saw a merger with Sprint as an opportunity to
avold exhaustion of 1its capacity and thus maintain its
aggressive pro-consumer strategies. Both parties also
envisioned that the merged firm (“"New T-Mobile”) would have
comparable scale to its two largest competitors, AT&T and
Verizon.

Despite this initial optimism, talks between T-Mobile
and Sprint temporarily broke down around November 2017. At
that time, both parties released a Jjoint press statement
indicating that they intended and expected to continue
competing vigorcusly in the RMWTS Market on a standalone
basis. Sprint also considered mergers with a variety of
other potential or actual market participants, including
DISH, Comcast, and Charter, shertly after the anncuncement.
Tr. 1320:20-1321:22, 1340:18-1341:4.

However, following a diagnestic assessment by newly
appointed Chief Financial OQfficer Michel Combes (“Combes”)
in early 2018, Sprint concluded that a merger with T-Mobile
was a more strategically sound path forward than either
operating on a standalone basis or merging with any of the
alternative market competitors. Tr. 1372:4-1375:4.
Accordingly, Sprint resumed talks with T-Mobile 1in March
2018 and in April 2018 concluded the tefms of the Proposed

Merger, which the parties finalized in a merger agreement.
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Sprint concurrently negotiated a rcaming agreement with T-
Mobile that would last for four years even if the Proposed
Merger did nct occur. Tr. 1307:24-1308:15.

E. REVIEW OFF AND CHALLENGES TO THE PROPOSED MERGER

1. Federal Requlatory Review

As primary regulator of the telecommunications
industry, in June 2018 the FCC began assessing the Proposed
Merger with respect to wvarious public interest factors
including the merger’s potential competitive impact.
Throughout an extensive process spanning over a year, the
FCC observed that while the unconditioned Proposed Merger
could accelerate and broaden the use of 56 across the
United States and thus improve the quality c¢f mobile
wireless services, the FCC remained concerned about the
merger’s potential impact on price-conscious consumers 1in
densely populated areas. Def. Ex. 5385 ({(FCC Memorandum
Opinion and Order 19-103} 99 8-11, 20.

T-Mobile and Sprint accordingly made several
commitments to the FCC in May 2019 aimed at addressing its
concerns. Sprint committed to divesting its Boost business,
including its retail stores, employees, and current
subscribers, to an independent buyer, and T-Mobile

committed that New T-Mobile would provide the independent

buyer of Boost with wholesale rates and terms sufficient to
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ensure 1t could aggressively compete in the market. Among
many other conditions, Sprint and T-Mobile committed that
New T-Mcobile would: provide 5G service to 97 percent of the
United States population within three years and 99 percent
within six vyears; provide 5G service with speeds of at
least 50 megabits per second (“mbps”) to 75 percent of the
same population and speeds of at least 100 mbps to 63
percent within three years; and provide 5G service to 85
percent of the United States rural population within three
years, with at least 66 percent receiving speeds of 50 mbps
and 55 percent receiving speeds of 100 mbps. They committed
to achieve even more ambitious targets with respect to each
metric within six years. Id. at 991 25-27. Sprint and T-
Mobile committed that New T-Mobile would pay up to $2.4
billion in fines 1if it failled to fulfill their promises
over the three- and six-year timeframes. Id. at 9 32. After
several months of further consideration, the FCC ultimately
concluded on October 16, 2019 that the Proposed Merger as
conditioned would not substantially lessen competition and
would be in the public interest. Id. at 1 11.

The DOJ's Antitrust Division concurrently began
reviewing the Proposed Merger in 2018 to determine whether

it would violate Section 7. The DOJ met with several

interested parties throughout this process, including the
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merging companies, cable MVNOs, and DISH. In particular,
the DOJ began to discuss with DISH Chairman Ergen whether
DISH might be amenable to 1involvement 1in any proposed
remedies to the unconditioned transaction. Tr. 1584:21-
1587:14. On July 26, 2019, the DOJ and multiple other
states filed a complaint in the United States District
Court for the District of Columbia, alleging that the
effect of the Proposed Merger would be to substantially
lessen competition in the RMWTS Market unless additional
relief were granted. Pl. Ex. 1261 99 6, 16.

Along with 1its complaint, the DOJ filed a proposed
final judgment containing numerous ﬁemedies that it
contended would preserve the competition that would
otherwise be lost as a result of the Proposéd Merger. Def.
Ex. 5363 at 2. The DOJ further declared that the proposed
final judgment would provide substantial long-term benefits
to BAmerican consumers by making available substantial
amounts of unused or underused spectrum in the form of 5G
networks. Def. Ex. 5386 at 4. The DOJ’'s proposed remedies
provided that Sprint would divest to DISH all of its
spectrum heldings in the 800 megahertz (“MHz”) band, as
well as Boost and its assets and subscribers. New T-Mobile
would then sign an MVNO agreement providing DISH with low

wholesale rates to use 1ts network, which rates would
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decline according to a predefined formula as New T-Mobile’s
capacity increases. An independent monitor would also be
appointed to ensure that New T-Mobile would not hinder
DISH's ability to use its network. Additionally, DISH would
use an interconnected mobile core that would allow it to
transition its customers away from the New T-Mobile network
to a purely 5G network that DISH would be required to
build, and DISH would have the option to use cell sites
that New T-Mobile would otherwise decommission for the
construction of its 5G network. DISH committed to the FCC
that if it did not deploy a nationwide 5G network covering
at least 70 percent of the population by June 2023, it
would pay up to $2 billion in fines and divest up to $12
billion worth of spectrum. Def. Ex. 5363 at 6-28; Def. EX.
5385 91 33-36; Def. Ex. 7207; Tr. 1590:9-1602:19. The
District Court for the District of Columbia has yet to rule
on the proposed final judgment.

2. Plaintiff States’ Challenge

Like the federal regqulators, several state attorneys
general scrutinized the Proposed Merger to assess 1its
likely effect on competition in the RMWTS Market. On June
11, 2019, Plaintiff 3States and the States of Colorado,
Mississippi, Nevada, and Texas filed the instant action,

alleging that the Proposed Merger would substantially
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lessen competition in the RMWTS Market unless enjoined. The
States of Colorado, Mississippi, Nevada, and Texas
eventually withdrew from this action. Despite the DOJ and
FCC's proposed remedies and conditions to the transaction,
Plaintiff States maintained their ©position that  the
Proposed Merger would likely substantially lessen
competition. Accordingly, this action proceeded to a bench
trial held before this Court between December 9 to December
20, 2019. Plaintiff States and Defendants then concluded by
summarizing their respective positions in post-trial
closing arguments on January 15, 2020. Having heard the
parties’ arquments and considered all relevant facts in
this case, the Court now sets forth its conclusions of law.

II. CONCLUSIONS OF LAW

Section 7 prohibits a merger if its effect “may be
substantially to lessen competition in any line of commerce

in any section of the country.” United States v. Phila.

Nat’1l Bank, 374 U.S. 321, 355 (1963) (internal quotation

marks omitted). This prohibition requires a finding of a
reasonable probability of a substantial impairment of

competition, rather than a mere possibility. Fruehauf Corp.

v, FTC, 603 F.2d 345, 351 ({2d Cir. 1979); see also United

States v. Marine Bancorporation, TInc., 418 U.S. 602, 622-23

(1974) (noting that Section 7 “deals in probabilities, not
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ephemeral possibilities” (internal quotation marks
omitted)). Courts must judge the likelihocd of
anticompetitive effects in the context of the “structure,
history, and probable future” of the particular markets

that the merger will affect. United States v. Gen. Dynamics

Corp., 415 U.S. 486, 498 {1974) (quoting Brown Shoe Co. v.

United States, 370 U.S. 294, 322 n.38 (1962)).

Courts generally assess Section 7 cases through a
three-part burden-shifting framework:

Typically the [plaintiff] establishes a prima facie case
by showing that the transaction in gquesticn will
significantly increase market concentration, thereby
creating a presumption that the transaction is likely to
substantially lessen competition. Once the [plaintiff]
establishes the prima faclie case, the [defendant] may
rebut it Dby producing evidence to cast doubt on the
accuracy of the [plaintiff]’s evidence as predictive of
future anti-competitive effects. Finally, if the
[defendant] successfully rebuts the prima facie case, the
burden of production shifts back to the [plaintiff] and
merges with the ultimate burden cof persuasion, which is
incumbent on the [plaintiffl at all times.

Chi. Bridge & Tron Co. N.V. v. FTC, 534 F.3d 410, 423 (5th

Cir. 2008) {internal citations omitted).

The Court structures its conclusions of law to track
this framework, beginning with Plaintiff States’ prima
facie evidence of undue market concentration, shifting to
Defendants’ «rebuttal evidence, and then reviewing the
additicnal evidence and arguments offered by Plaintiff

States 1in suppert of their case. The Court concludes by
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elaborating on the particular qualities of the RMWTS Market
that render improbable any ©potential anticompetitive
effects of the Proposed Merger.

A. PLAINTIFF STATES’ PRIMA FACIE CASE

Plaintiff States may establish a presumption that the
Proposed Merger would be anticompetitive by demonstrating
that it would result in undue market concentration in an
area of effective competition. This area “must  be
determined by reference to a product market (the ‘line of
commerce’}) and a geographic market {(the ‘section of the

country’).” Brown Shoe, 370 U.S. at 324. Proper market

definition is deeply fact-intensive and requires a factual
inquiry into the commercial realities faced by consumers.

S3ee United States v. BAm. Express Co., 838 F.3d 179, 196-97

(2d Cir. 2016). “The basic principle is that the relevant
market definition must encompass the realities of

competition.” Balaklaw v. Lovell, 14 F.3d 793, 799 (2d Cir.

1994) {(internal guotation marks omitted).

1. The Relevant Product Market

“A relevant product market consists of ‘products that
have reasonable interchangeability for the purposes for
which they are produced -- price, use and gqualities

considered.’” PepsiCo, Inc. v. Coca-Cola Co., 315 F.3d 101,
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105 (2d Cizx. 2002) (guoting United States v. E.I. du Pont

de Nemours & Co., 351 U.s. 377, 404 (1556)).

The parties in this case agree that the relevant
product market 1is the RMWTS Market, but they disagree on
various detalls regarding what exactly the RMWTS Market
encompasses. Their disputes reduce to one major point:
whether MVNOs should be attributed market shares, or
whether MVNOs are not independent  competitors, the
subscribers or revenues of which should thus be attributed
to the MNOs from which they lease network access.® There
does not appear to be much case law specifically addressing
whether and when one competitor’s subscribers should be
attributed to another competitor for market definition
purposes. It is clear, however, that “the mere fact that a
firm may be termed a competitor in the overall marketplace
does not necessarily require that it be included in the

relevant product market for antitrust purposes.” FTC v.

¢ Defendants briefly raised issues with, but did not seriously dispute,
Plaintiff States' arguments that “connected devices,” such as
smartwatches, and enterprise customers should be excluded when
measuring the competitors’ RMWTS Market shares. The Court concludes
that both are rightly excluded. As Plaintiff States’ economic expert
Carl Shapiro (“Shapiro”} noted, enterprise customers typically purchase
through a procurement process rather than visiting retail stores, and
corporate or government entities pay for the mobile wireless services
rather than the individual employees who use them. Tr., 627:19-628:9,
649:20-24. Shapiro similarly noted that connected devices are not
designed to handle mcbile data and voice services in the same manner as
standard mobile handsets, and one Sprint witness suggested that
including connected devices with handsets could inaccurately portray
the state of Sprint’s wireless services business because of their
materially different revenues. Tr. 101:9-16, 105:9-20, 628:10-20.
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Staples, Inc., 970 F. Supp. 1066, 1075 (D.D.C. 1997). ™“The

goal in defining the relevant market 1is to didentify the
market participants . . . that restrain an individual
firm’s ability to raise prices or restrict output.” Geneva

Pharm. Tech. Corp. wv. Barr Labs. Inc., 386 F.3d 485, 496

(2d Cir. 2004); see also FTC wv. Advocate Health Care

Network, 841 F.3d 460, 469 (7th Cir. 2016} (noting that the
relevant market need include only “the competitors that
would ‘substantially constrain [the merged firm’s] price-

increasing ability’” (quoting AD/SAT, Div. of Skylight,

Inc. wv. Associated Press, 181 F.3d 216, 228 (2d Cir.

1999) ).

Based on these principles, the Court is persuaded that
MVNOs should not be considered independent competitors in
the RMWTS Market, and it adopts Plaintiff States’ position
that MVNO shares should thus be attributed to the MNOs from
which the MVNOs lease network access. The weight of the
evidence at trial suggested that MVNOs could not restrain
the pricing behavior of MNOs to any truly significant
degree. MVNOs have a miniscule share of the RMWTS Market
overall; for example, even though Defendants cite Comcast
as one of the fastest growing MVNOs in the market, it
nevertheless has only two million customers {measured by

connected lines) in a market of over 300 million 1lines.
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Even as the smallest nationwide MNO, Sprint dwarfs this
figure with its roughly 40 million lines. Tr. 816:16-24;
817:10-15., Comcast’s Chief Business Development Officer,
Samuel Schwartz {“Schwartz”), testified that he had seen no
evidence of MNOs altering their pricing or service plans in
response to Comcast’s actions in the market, and he did not
believe Comcast’s Xfinity Mobile brand served as a
competitive constraint on the MNOs. Tr. 817:16-818:1.7

That MVNOs necessarily rely on MNOs for use of the
MNOs’ mobile wireless networks further demonstrates their
limited ability to constrain the MNOs’ market power. See
Tr. 539:5-15 (testimony of Altice Chief Operating Officer
Abdelhakim Boubazine (“Boubazine’”)), 815:15-22 (Schwartz
testimony). Comcast’s service agreement with Verizon, which
is termed a “Reseller Agreement,” offers an illustrative
example. Comcast cannot independently improve the quality
of its cellular coverage or address service outages because
the underlying network belongs to Verizon. Pl. Ex. 236; Tr.
819:10-820:1. Similarly, although TracFone has over 2d

million subscribers, it cannct meaningfully compete with

7 At closing arguments, Defendants cited two documents as evidence that
T-Mobile was in fact reacting to moves by Comcast. Def. Exs. 5303,
5306. Upen review of the documents, however, the Court is not so
persuaded., While the documents certainly demeonstrate an awareness that
Comcast is a growing player in the market, there was little to suggest
that that awareness actually spurred T-Mobile to make specific changes
in the RMWTS Market in response.
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MNOs on network quality because it lacks a network of its
own to invest in. Tr. ©58:20-659:11. Because of these
limitations, Schwartz opined that an MVNC like Comcast
operates essentially as a reseller of an MNO’'s network
services rather than an independent provider of i1ts own
cellular services; the title of the ™“Reseller Agreement”
between Comcast and Verizon underscores this point. Tr.
813:5-23.

MNOs may also limit MVNOs’ ability to compete as a
condition of leasing their network services. Comcast’'s
Reseller Agreement, for example, allows it to offer
wireless services only as part of a bundle package with its
non-wireless services, which eliminates 1its ability to
attract customers who are uninterested 1in those other
services. Verizon also limits Comcast’s ability to offer
unlimited data plans, which again limits the consumer
options that Comcast can provide in the RMWTS Market. Tr.
820:2-821:5, 822:12-823:20. Similarly, the MVNO agreement
between Altice and Sprint provides that Altice must pay
Sprint a fee every time a customer switches from Sprint to
Altice (although the agreement provides that this
arrangement will eventually become reciprocal). Tr.

2275:11-2276:10.

40




Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 44 of 173

That MVNOs pay MNOs for network access also limits

their ability to compete independently. Paying wholesale

fees to MNOs necessarily cuts the profits that an MVNO
could receive from a retail customer, and those wholesale
fees allow MNCs to generate thelir own revenues from MVNO
subscribers’ use of their networks. According to Plaintiff
States’ economic expert Shapiro as well as Altice COO
Boubazine, MVNO margins are much thinner than those of MNOs
as a result, which 1limits their ability to profitably
initiate price decreases that would increase the
competitive pressure on MNOs. Tr. 546:10-20, 655:12~662:2.
Finally, MNO control of RAN access affects wvarious
aspects of consumer experience. For example, MNOs control
MVNO subscribers’ SIM cards, which are chips lodged in
mobile devices that enable user authentication and grant
rights to access various classes of services. Tr. 541:5-22.

This power to control the RAN services available to an MVNO

subscriber is termed “core control,” and MVNCOs that lack
core control necessarily face restrictions on the services
they can provide their customers. Tr. 541:18-542:8.
Considering the totality of the evidence, the Court
concludes that MVNOs face significant constraints on their
ability to compete independently with MNOs énd thus lack

the ability to significantly constrain the MNOs. The Court
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is persuaded that the attribution of MVNO subscribers or
revenues to the MNOs which provide the underlying network
access constitutes an appropriate method of reflecting that
MVNOs essentially depend on MNOs for RMWTS transmission,
and that in some ways they operate as resellers of the
MNOs’ network services. Trial testimony indicated that
doing so would be consistent with prior FCC practice in
reviewing the mobile wireless industry. Tr. 668:5-15,
2270:3-15.% Indeed, the FCC expressly noted when analyzing
the Proposed Merger that it “typically has seen MVNOs as
limited in their ability to constrain the prices of [MNGCs]
because they rely on those [MNOs] for network access,” and
it weuld “exclude MVNOs from ceonsideration when coeomputing
initial concentration measures.’” Def. Ex. 5385 9 78, 201.
The DCJ similarly declined teo include MVNOs in its
discussion of post-merger market shares. Pl. Ex. 1261 99 8,

16.°

® That T-Mobile itself attributes MVNC shares to MNOs 1n at least some
contexts further supports the conclusion that this is a reascnable
practice with respect to the mobile wireless telecommunications
industry. P1. Ex. 813 at 79.

5 Plaintiff States also note that courts and the Federal Trade
Commission (“FTC”) have attributed companies’ market shares to others
in different 1industries. See United States wv. Anthem, Inc., 236 F.
Supp. 34 171, 208, 210 (D.D.C. 2C17); Matter of the Echlin Mfg. Co.,
105 F.T.C. 41C¢ 99 194-95(June 28, 1985} (“it is settled that . . . it
is appropriate to 1include a firm's sales to resellers (private
branders) in the firm's market share for the purposes of market share
analysis.”).

42




Case 1:19-cv-05434-VM-RWL Document 409 Filed 02/11/20 Page 46 of 173

0f course, as Defendants argued before, during, and
after trial, there is scme legal authority suggesting that
assigning market shares to MVNOs would be appropriate. For
example, some courts have noted that “[d]efining a relevant
product market 1is primarily a process of describing those
groups of producers which, becaﬁse of the similarity of
their products, have the ability -- actual or potential --
to take significant amounts of business away from each

other.” Polypore Int’l, Inc. v. FTC, 686 F.3d 1208, 1217

(11th Cir. 2012) {internal quotation marks omitted).
Defendants alsc cite the “Merger Guidelines,” which the DOJ
and FTC use to assess horizontal mergers, for the

1

proposition that ™“[a]ll firms that currently earn revenues
in the relevant market are considered market participants.”
See United States Department of Justice and the Federal
Trade Commission, Horizontal Merger Guidelines § 5.1 (Aug.
19, 2010) {the “Merger Guidelines”).

The two considerations discussed above would favor the
calculation of market shares for MVNOs, as they undoubtedly
earn revenues in the BRMWTS Market and have taken at Ileast
some business from MNOs. Calculating such market shares,
however, would risk overlooking the salient aspects of the

RMWTS Market that indicate MVNOs could not meaningfully

restrain the anticompetitive behavior of MNOs. For example,
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it is dubious that MVNOs have the ability to take
“significant amounts of business” away from the MNOs, see
Polypore, 686 F.3d at 1217, because of their remarkably
small market shares and the fact that they would continue
to rely on MNOs to provide network access to the MVNOs'
growing customer base.

Similarly, while Altice might be able to take business
from Sprint, Sprint can and does, as a condition of
providing network access, require Altice to pay a fee to
Sprint every time it does so. Because market definition
focuses on the firms that could substantially restrain
price-increasing ability, simply attributing market shares
to MVNCs would not capture the reality that they do not
compete with MNOs on an independent basis.

To the same effect, the Merger Guidelines recognize
that calculating market shares for limited competitors may
not always be appropriate. Specifically, they state that
“the [DOJ and FTC] may measure market concentration using
the number of significant competitors in the market],
which] is most useful when there is a gap in market share
between significant competitors and smaller rivals.” Merger
Guidelines § 5.3. Although MVNOs earn revenues in the RMWTS
Market, there 1i1s no denying the large gap in market share

between each one and the four major MNOs. These numerous
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market-specific considerations lead the Court to cconclude
that calculating market  shares for MVNOs would be
inappropriate.

Though the Court concludes that MVNOs lack the ability
to substantially constrain MNOs and thus should not be
attributed market shares, MVNOs do undoubtedly compete with
MNOs in some ways and should not be altogether excluded
from broader consideration. Despite low overall market
shares, the cable MVNOs have collectively attracted roughly
one-third of all new wireless service subscribers over the
last two years, signaling their significant growth. Tr.
601:2-602:1, 845:24-846:19. And while MVNOs cannot compete
on the quality of their underlyiné network services, they
may attempt to differentiate themselves through marketing
and other forms of customer service, such as providing
exclusive deals on Samsung handsets. Def. Ex. 8138; Tr.
857:11-859:11, 1802:1-12. Though the Court does not
consider this evidence sufficient to require independent
treatment of MVNOs for the purposes of market share
analysis, evidence of MVNCs’ competitiveness may bear on
the overarching competitive analysis in other ways.

One way 1n which this preliminary market share
analysis may not adequately reflect the role of MVNOs

relates to DISH, which would enter the market as an MVNO
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but eventually transition to an MNO with its own 5G

network. Considerations like this, which Plaintiff States’

market share analysis does not fully capture, may
ultimately reduce the persuasive force of market share
statistics in the final analysis.

2. The Relevant Geographic Markets

.“The geographic market selected must . . . ‘correspond
to the commercial realities’ of the industry and be

economically significant.” Brown Shoe, 370 U.8. at 336-37.

The Supreme Court has defined the relevant geographic
market as “the area in which the goods or services at issue
are marketed to a significant degree by the acquired firm”
and noted that “[i]ln <¢ases in which the acquired firm
markets its products or services on a locél, regional, and
naticnal basis, the [Supreme Court] has acknowledged the

existence of more than one relevant geographic market.”

Marine Bancorporation, 418 U.S. at 621. “Courts generally

measure a market’s geographic scope, the ‘area of effective
competition,’ by determining the areas in which the seller
operates and where consumers can turn, as a practical
matter, for supply of the relevant product.” Concord

Agsocs., L.P. wv. Entm’t Props. Tr., 817 F.3d 46, 53 (2d

Cir. 2016) (internal guotation marks omitted}. The relevant

geographic markets need not be defined with scientific
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precision, as “an element of fuzziness would seem inherent”

in any attempted definition. United States v. Conn. Nat’l

Bank, 418 U.S. 656, 669 (1974) (internal quotation marks
omitted).

Here, the parties agree that there is a national RMWTS
Market, but disagree on whether there are additional local
markets that correspond to the Cellular Market Areas
(“CMAs”) defined by the FCC for 1licensing purposes.
Plaintiff States argued throughout trial for the existence
of local markets because the gquality of mobile wireless
network service varies at a local geographic level and
because carriers market and advertise locally. Defendants
responded at trial that MNOs price naticnally, make network
engineering decisions nationally, and advertise in large
part on a national scale. Tocal competition 1is for
Defendants incidental to national competition, rather than
probative evidence of discrete local markets.

The Court concludes that, based on controlling case

law and the weight of the evidence adduced at trial, there
are local RMWTS Markets which should be considered in
determining the relevant geographic market here. As a
practical matter, it seems highly unlikely that a consumer
in a locality 1like New York City could simply turn to

anywhere else in the nation, such as California, to obtain
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wireless services. On the contrary, consumers likely rely
primarily on local services in the area in which they live
and/or work.

Shapiro’s testimony supports this perception. One
method economists typically employ to define geographic
markets ig known as the hypothetical monopolist test, which
asks whether consumers in a market with only one firm would
buy the relevant product outside of that market in response
fo a small but significant non=-transitory increase in their
market price.i?® Applying this test, Shapiro concluded that a
customer in a CMA such as that for New York would not seek
RMWTS outside of that CMA in response to such a price
increase. Tr. 637:23-638:13.

While Defendants’ contention regarding the national
scope of carriers’ decision-making processes 1is both
accurate and relevant, Section 7 also recognizes and
focuses on the realistic choices available to consumers.

See Heerwagen v. Clear Channel Commc’ns, 435 F.3d 219, 230-

31 (24 Cir. 2006} (necting that Supreme Court’s geographic
market analysis turns not only on seller’s practices but
also where “purchasers] can practicably turn for

supplies”}), overruled on other grounds by Teamsters local

10 As Plaintiff States note, the Second Circuit has previously used this
test to define relevant markets in antitrust cases. See Am. FExpress,
838 F.3d at 198-99.
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445 Freight Div. Pensicn Fund v. Bombardier Inc., 546 F.3d

196, 201 (2d Cir. 2008). Even if prices do not vary
locally, consumers undoubtedly choose RMWTS providers by
accounting for cther considerations, including the
providers’ quality of service. The undisputed evidence at
trial reflects that network quality wvaries locally because
of mobile wireless networks’ physical aspects, and MNOs
improve network quality more quickly in some areas than in
others. Tr. 97:¢-97:19, 383:7-15.

Recognizing that consumers care about the quality of
mobile wireless services in their particular localities,
Sprint, T-Mobile, and their competitors engage 1in a
significant degree of local marketing. For example, Sprint
has issued numerous press releases touting the high
downlcad speeds and reliability of its network, as well as
its plans to deploy 5G service, in cities such as New York,
Boston, Los Angeles, and Denver. Pl. Exs. 155, 159-161. T-
Mobile similarly engages in a significant degree of local
advertising; for example, T-Mobile 1increased its local
advertising in New York in response to a Verizon campaign
that promoted Verizon’s network as the “best in New York.”
Pl. Ex. 852; Tr. 404:15-406:2. Other internal T-Mobile
documents reflect the local competition that occurs in

areas like New York City, with T-Mobile employees remarking
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on Sprint’s successful ability to attract customers through
“massive billboards on key transit areas . . . and guerilla
street marketing.” Pl. Ex. 953; Tr. 408:22-410:14. Even if
local advertising is a small fraction of Defendants’
national advertising budgets, it nevertheless reflects an
awareness that consumers do care about the local quality of
their wireless service and can be convinced to choose a
carrier based at least in part on the local strength of its
network. This point is further strengthened by evidence at
trial indicating that T-Mobile decides where to construct
retail stores based on where it already has substantial
network coverage. Tr. 390:10-391:4.

The FCC similarly found that local markets as
delineated by CMAs were relevant to 1its analysis of the
competitive aspects of the Proposed Merger. Def. Ex. 5385
9 66-69. Recognizing that the national breadth of the
transaction and MNOs’ pervasive competition across the
national market obviated the need to assess the Proposed
Merger’s effect in each individual CMA, the FCC stated that
it

has found repeatedly that because most consumers use

their mobile wireless services at or close to where

they 1live, work, and shop, they generally purchase
mobile wireless services from service providers that
offer -and market such services 1locally. Wireless

service sold in distant locations 1is generally not a
good substitute for service sold near a consumer’s
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home or work. In addition, service providers compete
at the 1local level on factors such as coverage and
service quality. With respeact to mobile
telephony/broadband services, nothing in our record
causes us to doubt that in the event of a price
increase (or service quality decrease) that is limited
to one CMA, that has the effect of raising the
quality-adjusted price in that locality, too few
buyers would switch to purchasing mobile wireless
services for service providers operating in ancther
area to make that quality-adjusted price increase
unprofitable.

Id. at T 68. The FCC’s conclusion essentially mirrors the
Court’s findings with respect to local competition.

That the FCC also uses CMAs to delineate local market
boundaries when analyzing the competitive impact of mergers
suggests that CMAs would not be imprecise or uninformative
local markets for the purposes of the Court’s Section 7

analysis. See Phila. Nat’l Bank, 374 U.3. at 361 (noting

that three federal banking agencies’ views of the area of
effective competition helped to define the relevant

geographic market); United States wv. Phillipsburg Nat’l

Bank & Tr. Co., 399 U.S. 350, 364-65 (1970) (agreeing with

federal agencies’ definition of local geographic market).
The DOJ and at least one other court have also used
CMAs to define local geographic markets when assessing the
competitive impact of mergers upcon markets for mobile
wireless telecommunications services, further indicating

that CMAs provide a workable framework for the calculation
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of local market shares in this context. See United States

v. AT&T Inc., 541 F. Supp. 2d 2, 4-5 (D.D.C. 2008).1

Accordingly, the Court concludes that the national RMWTS
Market and the CMAs defined by the FCC constitute the
relevant geographic markets in this case.

3. Market Share Analysis

Having defined the relevant product and geographic
markets, the Court may assess the presumptive competitive
impact of the Proposed Merger by reviewing two different
measures. By one measure, a merger will be presumptively
anticompetitive if the merged firm would have more than a

30 percent market share. See Phila. Nat’l Bank, 374 U.3. at

364-66; Consol. Gold Fields PLC wv. Minorco, $.4., 871 F.2d

252, 260 (2d Cir. 1%89}). Alternatively, a court may measure
market concentration using the Herfindahl-Hirschman Index
(“HHI”), which the DOJ and FTC routinely use to assess

mergers and which 1is calculated by adding the squares of

11 The Court is not persuaded by Defendants’ arguments that CMAs would
be uninformative local markets because there is no statistically
significant relationship between CMA-level concentration and network
quality. Tr. 1793:10-1797:20. Even if concentration per se has not
caused local differences in quality, Section 7 analysis must somehow
capture those differences because they matter to consumers. CMAs have
proven a practical means of doing so. Market share analysis focuses on
the possibility that increases in concentration could negatively impact
competition in the future, even if there is no evidence that high
concentration has actually done so to date. But because market share
analysis establishes only a presumption regarding competitive effect,
evidence demonstrating that differences in concentration do not and
likely will not affect local competition remains relevant to the
broader analysis of competitive effect.
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the individual firms’ market shares. See Merger Guidelines
§ 5.3. The Merger Guidelines provide that a merger will be
presumptively anticompetitive if HHI increases by over 200
points and results in a “highly concentrated market” with a
total HHI exceeding 2,500. See id.

By either measure, Plaintiff States have satisfied
their prima facie burden. Shapiro calculated that New T-
Mobile would have a national market share of either 37.8
percent if measured by subscribers or 34.4 percent if
measured by revenues, and the national HHI would increase
by 679 points for a total HHI of 3186. Tr. 647:4-23. The
shares are higher in certain local markets. For example,
the total HHIs for the local CMAs corresponding to Los
Angeles and New York would be as high as 4158 and 4284
respectively, and market share in Los Angeles would be as
high as 57 percent. Tr. 654:7-15, 656:1-4. These figures
are more than enough to establish a presumption that the
Proposed Merger would be anticompetitive.

It bears repeating, however, that market shares and
HHIs establish only a presumption, rather than conclusive
proof of a transaction’s likely competitive impact. As the
Court elaborates in Section II.D. below, presumptions are
not self-executing; for the circumstances presumed to

transform into actual effects would require real-world
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conduct and decisions by the acteors involved. Accordingly,
depending on the affirmative practices and actions taken by
market participants, highly concentrated markets can
nevertheless be quite competitive, as Shapiro noted. Tr.
728:15-729:6. And, as Defendants’ economic expert Michael
Katz ({(“Katz”} observed, the HHI thresholds prescribed by
the Merger Guidelines are generic as to the markets being
evaluated. Tr. 1797:4-18. This fact is particularly
relevant because “[a]ntitrust analysis must always be
attuned to the particular structure and circumstances of

the industry at issue.” Verizon Commc’'ns Inc. v. Law

Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 411,

(2004). HHI measures may not be as informative as they
might first appear in light of complexities particular to
the RMWTS Markets and the already extensive scrutiny of the
Proposed Merger by the FCC and DOJ —-- a point also
highlighted in Section II.D.

B. DEFENDANTS’ REBUTTAL CASE

Plaintiff States have established an initial
presumption that, by reason of higher concentration in
fewer firms in the relevant market, and New T-Mobile’s much
larger market share, the effect of the Proposed Merger
would be likely anticompetitive. But that prospect is not

the end of the Section 7 analysis. “The Supreme Court has
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adopted a totality-of-the-circumstances approach to the
statute, welghing a variety of factors to determine the
effects of particular transactions on competition.

Fvidence of market concentration simply provides a
convenient starting point for a broader inguiry into future

competitiveness.” United States v. Baker Hughes Inc., 908

F.2d 981, 984 {(D.C. Cir. 1990); see also United States v.

Waste Mgmt., Inc., 743 F.2d 976, 981 (2d Cir. 1984} (noting

that “large market shares are a convenient proxy” for
assessing horizontal mergers, rather than definitive).
Defendants may thus rebut evidence of high market
concentration by producing evidence that “show[s] that the
market-share statistics [give] an inaccurate. account of the
acquisition[’s] probable effects on competition.” United

States wv. Citizens & &§. Nat’l Bank, 422 U.5. 86, 120

(1975); see also R.C. Bigelow, Inc, v. Unilever N.V., 867

F.2d 102, 108 {2d Cir. 1989). Relevant evidence may include
unigue economic circumstances and nonstatistical evidence
that undermines the predictive wvalue of market share
statistics, such as ease of entry into the market, the
trend of the market toward or away from concentration, and

the continuation of active price competition. See FTC v.

Univ. Health, TInc., 938 F.24 1206, 1218 (11th Cir. 1991).

“The more compelling the prima facle case, the more
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evidence the defendant must present to rebut it
successfully, but because the Dburden of persuasion
ultimately lies with the plaintiff, the burden to rebut

must not be unduly onerous.” United States wv. Anthem, Inc.,

855 F.3d 345, 349-50 (D.C. Cir. 2017) (internal quotation
marks omitted). As context and overarching framework for
that analysis, the Court points to another consideration
noted in the case law and reflected by the evidence in the
trial record: the particularities of the telecommunications
industry and how essential features of the RMWTS Market are
likely to shape and guide competitive behavior, corporate
and individual, in the post-merger wireless market.
Defendants’ rebuttal evidence may be broadly divided
into three categories: (1) evidence that the efficiencies
arising from the Proposed Merger will cause New T-Mobile to
compete more vigorously with its rivals 1in the RMWTS
Markets; (2) evidence that Sprint is a weakened competitor
that is not 1likely to continue competing vigorously in the
RMWTS Markets; and (3) evidence that the DOJ and FCC review
of and remedies to the Proposed Merger, and particularly
their collective efforts to establish DISH as a new
vigorous competitor in the RMWTS Markets, ameliorate any
remaining concerns of anticompetitive effect. The Court

addresses each category of evidence in turn and concludes
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that while no one category serves as the sole basis to
rebut Plaintiff States’ prima facie case, Defendants have
satisfied their burden of rebuttal under the totality of
the circumstances.

1. Efficiencies of the Proposed Merger

It remains unclear whether and how a court may
consider evidence of a merger’s efficiencies. While the
Supreme Court has previously stated that “[plossible
economies cannot be used as a defense to illegality,” FTC

v. Procter & Gamble Co., 386 U.S. 568, 580 (1967), lower

courts have since considered whether possible economies
might serve not as justification for an illegal merger but
as evidence that a merger would not actually be illegal.
The trend among lower courts has thus been to recognize or
at least assume that evidence of efficiencies may rebut the
presumption that a merger’s effects will be
anticompetitive, even if such evidence could not‘be used as
a defense to an actually anticompetitive merger. See, e.g.,

Saint Alphonsus Med. Ctr.-Nampa Inc. v. S8t. Luke’s Health

Sys., Ltd., 778 F.34 775, 790 ({9th Cir. 2015) (assuming

that “a defendant can rebut a prima facie case with
evidence that the proposed merger will create a more
efficient combined entity and thus increase competition”);

FTC v. Tenet Health Care Corp., 186 F.3d 1045, 1054-55 (8th
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Cir. 1999} (stating that even where an efficiencies defense
is properly rejected, a court should “nonetheless
[consider] evidence of enhanced efficiency in the context
of the competitive effects of the merger . . . [as] the

merged entity may well enhance competition”); Univ. Health,

938 F.2d at 1222 (concluding that “a defendant may rebut
the government’s prima facie case with evidence showing
that the intended merger would create significant
efficiencies in the relevant market” if such evidence bears
on the intended merger’s competitive effect).

Additionally, the DOJ and FTC have indicated that they
will not challenge a merger if its efficiencies indicate
that the merger will not be anticompetitive in any relevant
market. See Merger Guidelines § 10 (noting as an example
that “merger-generated efficiencies may enhance competition
by permitting two ineffective competitors to form a more
effective competitor, e.g., by combining complementary
assets”). Courts and the Merger Guidelines generally
require that claimed efficiencies be both merger-specific

and verifiable. See FTC wv. Penn State Hershey Med. Ctr.,

838 F.3d 327, 348-49 (3d Cir. 201e).
Despite the skepticism that some courts have expressed
and the lack of BSecond Circuit precedent on point, this

Court will consider evidence of efficiencies, given courts’
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and federal regulators’ increasingly consistent practice of
doing so, and because Section 7 requires evaluation of a
merger’s competitive effects under the totality of the

circumstances. See Baker Hughes, 908 F.2d at 984.

Defendants project that the Proposed Merger would
result in a variety of efficiencies that would be passed on
to consumers through more aggressive service offers,
leading to annual consumer welfare gains that will range
from $540 million in 2020 to $18.17 billion by 2024. Def.
Ex. 8181 at 69. Defendants’ claimed efficiencies include:
(1} more than doubling the standalone firms’ network
capacity, which 1is projected to result in 15 times the
speeds now offered by the four major MNOs to consumers; (2)
saving $26 billion in network costs and another $17 billicn
in other operating costs; (3) increasing network coverage
to strengthen competition in underserved markets; and (4)
accelerating the provision of 5G service. Def. Ex. 5197 at
6, 12-13, 15; Def. Ex. 5241 at 2-4, 12, 24; Tr. 248:17-
249:21, 1025:9-1026:6, 1198:12-17, 1785:23-1786:6.
Defendants’ bottom-line conclusion 1is that they will use
these advantages to lower prices and thus compete more
effectively against AT&T and Verizon. Even if the Court
assumed that the efficiencies c¢ited by Defendants would

not, absent other circumstances, rebut Plaintiff States’
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prima facie case, the Court concludes that the efficiencies
are sufficiently wverifiable and merger-specific to merit
consideration as evidence that decreases the persuasiveness
of the'prima facie case.

The primary efficiency Defendants c¢laim is the
increased capacity that New T-Mobile would gain from adding
Sprint’s mid-band spectrum and 11,000 cell sites to T-
Mobile’s network. T-Mobile argues that these cell sites and
spectrum would provide it with enough additional capacity
to meet the market’s projected growth in data consumption
and thus avoid the erosion in gquality of service that would
result from saturating 1its existing capacity. See, e.g.,
Def. Ex. 5219 at 13; Tr. 919:6-920:22., The undisputed
evidence at trial reflects that combining Sprint and T-
Mobile’s low-band and mid-band spectrum on one network will
not merely result in the sum of Sprint and T-Mobile's
standalone capacities, but will instead multiply the
combined network’s‘ capacity because of a technological
innovation referred to as “carrier aggregation” and certain
physical properties governing the interaction of radios.
Tr. 1027:8-1028:7. Because mnobile networks are the basis
for mobile wireless telecommunications services, this
increase 1in network capacity would translate to what T-

Mobile’s President of Technology, ©Neville Ray (“Ray”),
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described as an “inordinate amount” of new supply in the
market. Tr. 1145:14-1146:13. Not only would this excess
capacity allow New T~Mobile to support additional
subscribers at reduced marginal costs, it would.improve the
speeds at which current subscribers could wuse data
services. Defendants argue that this 1s particularly
important in a world where data-intensive streaming video
now accounts for over 50 percent of the +traffic on T-
Mobile’s network. Tr. 1164:22-1165:6. Defendants project
that the Proposed Merger would result in speeds averaging
hetween 400 to 500 mbps, or at least 15 times current
speeds. Tr. 1191:9-18.

Defendants next note that the Proposed Merger would
allow New T-Mobile to operate at reduced cost, projecting
that roughly $26 billion in efficiencies will result from
network cost synergies alone. Def. Ex. 5241; Tr. 248:17-
249:21. They project that the retirement of Sprint’s
network would save $4.2 billion in operating costs per
year. Tr. 249:14-21. In addition to reduced operating costs
and the benefits of combining spectrum on one network, that
New T-Mobile will take over 11,000 of Sprint’s existing
towers would reduce the cost and delay that T-Mobile would
otherwise incur from building new towers for future network

development. Def. Ex. 5277; Tr. 1044:17-1046:24, By
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