
 
 

January 2, 2019 
 

Via Electronic Mail – penney.legakis@cpuc.ca.gov 
Penney Legakis, PAL Coordinator 
Communications Division 
California Public Utilities Commission  
505 Van Ness Avenue 
San Francisco, CA  94102 
 
 Re:   Reply Comments of Race Telecommunications, Inc. ((U-7060-C) and Bright Fiber  

Network, Inc. (U-7287-C) on Draft Resolution No.  T-17633 Approving Transfer of  
Control of Bright Fiber Inc. (U-7287-C) to Race Telecommunications, Inc. (U-7060-C)  
and Modifies CASF Grant for Bright Fiber Project Approved by Resolution No. T-17495 

   
Dear Ms. Legakis: 
 
 Race Telecommunications, Inc. (Race) and Bright Fiber Network, Inc. (BFN) hereby request 
permission to file reply comments to SmarterBroadband, Inc. (SBB) timely filed on December 27, 2018 
and ColfaxNet, LLC (ColfaxNet) which were late-filed on December 28, 2018 as to the above-referenced 
draft Resolution No. T-17633, issued for public comment on December 7, 2018.  Race and BFN are 
concurrently serving by email a copy of these reply comments to the Resolution T-17633 service list as 
directed on the Notice of Availability.    
 

I.  The Comments of ColfaxNet Should Be Stricken as Untimely 
 
 Race and BFN hereby move to strike as late-filed the comments on the resolution of ColfaxNet.  
This party received timely notice of the draft Resolution1 and gave no legitimate reason for late-filing on 
December 28, 2018.   
 

II. ColfaxNet Errs in Stating the CASF Grant is Being Transferred by Advice Letter and 
that CASF Monies Cannot Be Used to Subsidize Competition  
  

In an abundance of caution should the motion to strike as late-filed be denied, Race and BFN 
responds to arguments of ColfaxNet.  ColfaxNet erroneously argues that the CASF grant cannot be 
transferred via an Advice Letter Filing and that no substantive changes to the CASF grant were 
considered by the Commission and thus a new proceeding on the CASF grant transfer is required.2  
Because these two arguments are factually incorrect, Race and BFN hereby provides information to 
ensure the record is clear. 

  
The CASF grant is not being transferred by Advice Letter. Resolution T-17633 makes clear that 

Race is purchasing BFN via a Stock Purchase Agreement, which transfers the Certificate of Public 
Convenience and Necessity (CPCN) as a competitive telephone provider.  BFN remains the grantee of the 

                                                           
1 The service list of Resolution T-17633 contains cs@colfaxnet.com. 
2 ColfaxNet Comments, at pp. 2-5. 

mailto:cs@colfaxnet.com


Penney Legakis, PAL Coordinator 
January 2, 2019 

2 
 

CASF project and will build out the project to the same project area, the same households, at the same 
rates, etc.   

 
Under CASF program rules, BFN was required to promptly notify the Commission’s 

Communications Division (CD) of the transfer of control impacting BFN’s California Advanced Services 
Fund (CASF) grant.  This was done.  Race met with the Communications Division staff to describe in 
detail its revised plans including a budget for the CASF grant as correctly described in the Resolution, 
and provided all information requested by CD’s staff.  Thus, no new proceeding is required to consider 
the CASF grant changes because the mandated process has already occurred in compliance with the 
applicable CASF program rules. 

 
Finally, ColfaxNet argues again that CASF monies should not subsidize competition3 which was 

an argument it unsuccessfully made during the original CASF BFN grant application and on rehearing.  
Under the rules of the CASF Program at the time the BFN application was proffered in 2013, CASF 
applicants were allowed to apply for unserved and underserved areas that did not reach certain broadband 
speed thresholds set by the Commission (then 6 Mbps download and 1.5 Mbps upload).  ColfaxNet filed a 
challenge during the BFN application process.  Its challenge was duly considered by CASF staff and 
some households removed due to the challenge during the initial BFN application process.  ColfaxNet 
filed an Application for Rehearing which was rejected by the Commission in Decision No. (D.) 16-05-
052 in A. 16-01-001 and A. 16-01-004 (issued May 31, 2016).  It is clear that ColfaxNet fully participated 
in the CASF application proceeding below, and had its challenge and arguments heard there and on 
rehearing.  ColfaxNet should not be granted another bite at the apple here.   
 

III. Smarter Broadband’s Arguments that CD’s Findings on Fixed Wireless Efficacy and 
Deployment are Outdated Should Be Rejected 

 
SBB makes a variety of arguments, beginning with arguing that CD’s findings on fixed wireless 

efficacy are outdated and should be rejected.4  Essentially, SBB wants the Commission to reopen a new 
challenge period to the BFN 2013 application for competitors to show upgrades they have made in the 
last five years to try and remove some of the project area.  To do so would constitute legal error.  Under 
the CASF rules, all challenges must be received in accordance with the challenge period established in the 
CASF program rules.  SBB and ColfaxNet both challenged the initial BNF application, on grounds that 
they serve the area at the mandated speeds.  CASF staff in fact removed households from the project area 
based on the challenges.  Yet SBB and ColfaxNet filed applications for rehearing, which included these 
same fixed wireless arguments.  These arguments were specifically rejected in D.16-05-052, at pages 3-6.  
BFN continues to be the CASF grantee, and BFN will build the project as specified in Resolution T-
17495, with amendments as set forth in draft Resolution T-17633.  BFN and Race complied with CASF 
program rules on the transfer of control of BFN to Race.  Thus, there are no grounds for a new challenge 
period to be granted as SBB requests. 

 
IV. Smarter Broadband’s Argument that the Commission Should Consider the Challenges 

of Deployment of Aerial Fiber Is Unnecessary and Would Constitute Legal Error 
 

SBB argues that the draft Resolution fails to consider the challenges of deploying aerial fiber to 
the project area, including that fixed wireless technology has evolved in recent years and that wired 
deployment may encounter significant difficulties in providing service due to terrain and infrastructure 
factors.5  Race and BFN urge the Commission to reject these repetitive and untimely arguments.  It is 
                                                           
3 ColfaxNet Comments, at p. 5. 
4 SBB Comments, at pp. 1-2.   
5 SBB Comments, at p. 3.  
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irrelevant that fixed wireless technology has advanced since 2015, because to consider this issue at all 
would improperly reopen the original application grant and would introduce new evidence outside the 
record.  Further, objections that CD failed to consider a departure from the original all underground 
project is false.  In Resolution T-17633, CD staff provided many reasons why the primarily aerial 
approach is appropriate under the current circumstances.  First, to build an all underground project in 
2019 will now cost $32 million, which is a large increase from the original grant of $16.1 million.  The 
cost increases are due to inflation, increases in the cost of supplies, and a legislative mandate instituted 
after the initial 2015 approval of the project for prevailing wages.6  By moving to a 75% aerial 25% 
underground project, the CD staff further found that this enables the Bright Fiber project to go forward:  
(1) the project will be completed for less than the original grant with no $500,000 CASF loan 
requirement; (2) the project will not be abandoned due to the lack of matching funds to the detriment of 
residents who have been awaiting broadband service since the grant in late 2015; (3) Race, an 
experienced Internet Service Provider with a strong track record of completing CASF projects, will 
provide the matching funds as the new parent of BFN; (4) Race has already performed the engineering on 
the project and can begin permitting and construction activities promptly; and (5) fixed wireless providers 
still face some line-of-sight constraints in this project area which contains irregular terrain, with many 
hills and valleys, and heavily forested.7 

 
Further, the BFN project environmental review included use of aerial as well as underground 

facilities so new environmental review is necessary.  Both the FCC and the Commission allow broadband 
lines to be strung on existing poles.  This is a standard approach in the nation, particularly in rural and 
remote areas.  Aerial deployments do not pose any extraordinary hazards because the broadband fiber 
only carries light.  Fiber does not carry electricity, nor does it emit wireless radio electromagnetic 
frequencies into the environment. 

 
Finally SBB’s argument that aerial broadband facilities are more susceptible to wildfires is 

equally flawed.8  In catastrophic wildfires, both aerial and underground facilities can be destroyed by the 
high heat, which was the case in recent fires where both above ground and below ground 
telecommunications and broadband facilities were destroyed.  This is no reason to disallow aerial 
deployments entirely. 

 
V. Smarter Broadband’s Arguments on Prevailing Wage are Incorrect 
 

Finally, SBB makes a factually incorrect argument that the BFN project did include prevailing 
wages, because the law was adopted in 2014 and became effective January 2015, before the BFN project 
was approved by the Commission in December 2015.9  This argument is flawed because the BFN budget 
was prepared in 2013 when there was no prevailing wage requirement.  There was no updated prevailing 
wage labor cost in the budget approved by the Commission in late 2015.10 
  

                                                           
6 Resolution T-17633, at p. 6.   
7 Resolution T-17633, at p. 7, and footnote 8. 
8 SBB Comments at pp. 4-5.   
9 SBB Comments at p. 5.   
10 While Resolution T-17495 at page 7 states that the BFN funding request include “updated labor costs”, John Paul, 
BFN President, states this was not in fact the case.  The funding approved in T-17495 took into account inflation and 
updated construction costs but not labor costs.  The reference to updated labor costs was an error. 
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 For all the reasons stated above, Race and BFN respectfully urge the Communications Division to 
reject the requests of ColfaxNet and SBB contained in their comments.  If you have any questions, please 
contact either Mr. Alcaraz at raul@race.com or Ms. Chong at rachelle@chonglaw.net. 
 
     Sincerely yours. 
 
     /s/ Raul Alcaraz 
 
     Raul Alcaraz, President 
     Race Telecommunications, Inc. 
 
     /s/ John Paul 
 
     John Paul, President 
     Bright Fiber Network, Inc. 
       
     /s/ Rachelle Chong 
 
     Rachelle Chong, Law Offices of Rachelle Chong 
     Outside Counsel to Race Telecommunications, Inc. 
 
cc: Cynthia Walker, Director, Communications Division via email 
 Rob Wullenjohn, Communications Division via email 
 Thomas Glegola, Communications Division via email 
 Service List for Resolution T-17633 (attached) via email 
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  Service List for Resolution T-17633 

admin@empyrewireless.com 

advicefilings@tekify.com 

aj1@cpuc.ca.gov 

ajanssen@telecomcounsel.com 

alangalloway@dwt.com 

amanda.yang@recurrentenergy.com 

Angel@FirelineBroadband.com 

anita@icommlaw.com 

Anne.Clements@cgminc.com 

aperkins@rtcteam.net 

araselig@lacuracao.com 

arasura@tcastcom.com 

att-regulatory-ca@att.com 

bdownes@invenergyllc.com 

beth.blair@dgs.ca.gov 

bheggelund@nbglaw.com 

bill.peters@argusmedia.com 

bkelly@swwc.com 

brett@tekify.com 

Carla.Liff@cgminc.com 

CAservicelist@tminc.com 

cassandra.milligan@tagmobile.com 

Charlie.Born@ftr.com 

christian@mt2tele.com 

chuck.schneider@tagmobile.com 

cmailloux@turn.org 

cparker@perkinscoie.com 

CPUC_AL-Rates@perkinscoie.com 

cpuclists@gmail.com 

cpucsubscriptionupdates@yahoo.com 

cteal@pointtopointinc.com 

cwa9509@gmail.com 

dale@fatpbx.com 

davinahunter29@gmail.com 

ddonahue@xfinitisolutions.com 

deanvic@yahoo.com 

dkdenney@integratelecom.com 

dlee@cwclaw.com 

domenic.fontana@viaoneservices.com 

dwtcpucdockets@dwt.com 

e.annette.brown@verizon.com 

eh2726@att.com 

enriqueg@greenlining.org 

f.jasinski@surewest.com 

Greg.Diamond@twtelecom.com 

grogerswcms@live.com 

hkirby@telecomcounsel.com 

hope.christman@FTR.com 

hope.christman@verizon.com 

hwendel@cooley.com 

igorsky@elevationllc.net 

info@tobiaslo.com 

inna@icommlaw.com 

janewhang@dwt.com 

jasin.glasner@sce.com 

jbarnes@kfwlaw.com 

jclark@goodinmacbride.com 

jgharrington@cooley.com 

jguyan@kelleydrye.com 

jhcon@hotmail.com 

jim.deloss@consolidated.com 

jlb@brunnerlaw.com 

jmctarnaghan@perkinscoie.com 

John_Gutierrez@cable.comcast.com 

jonathansarafian@me.com 

julie.poon@consolidated.com 

jvanarsdall@iwirelesshome.com 

karen.chung@sce.com 

karen.wolf@airbus-dscomm.com 
karen.wolf@airbus-dscomm.com 

katherine.marshall@arentfox.com 

kdisaacs@integratelecom.com 

kelly.faul@verizon.com 

kelly.faul@xo.com 

kgarnett@cal.net 

khoward@cordobacorp.com 

Kim.Isaacs@allstream.com 

kim.scovill@comtechtel.com 

kimrobertscovill@gmail.com 

klmalcolm@gmail.com 

kmarshall@potomaclaw.com 

kperkins@rtcteam.net 

krhoda@telecomreg.com 
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kris@lokt.net 

kristie.ince@twtelecom.com 

kwz@cpuc.ca.gov 

lesli.rowe@viaoneservices.com 

lyndall.nipps@twtelecom.com 

Lyndall.Nipps@windstream.com 

markm@siteserver.com 

mary.sullivan@auto-grid.com 

melanie.king@tagmobile.com 

melissaslawson@dwt.com 

michelle.salisbury@crowncastle.com 

mike.mulkey@ringcentral.com 

mitchell.willin@sonic.com 

mjohnson@blnlaw.com 

mjohnson@joneswalker.com 

ml2@cpuc.ca.gov 

moises.lopez@cpuc.ca.gov 

mrees@summitig.com 

mslawson@geolinks.com 

nb2@cpuc.ca.gov 

Nicole.Winters@windstream.com 

nlubamersky@telepacific.com 

paringo1@gmail.com 

paula@crockerlawfirm.com 

paulg@greenlining.org 

pbrewer@inteserra.com 

PJOSEPHSON@STERLINGBUSINESSLAW.COM 
pmcelligott@wiltshiregrannis.com 

pro@cpuc.ca.gov 

progers@rtcteam.net 

rachel.schmeidler@sprint.com 

rachellechong@gmail.com 

randy.whitehead@zayo.com 

randymills@chevron.com 

regcompliance@telecompliance.net 

regulatory@bluehatservices.com 

regulatory@ecomobile.com 

regulatory@intelepeer.com 

regulatory@totalcallmobile.com 

rhh@cpuc.ca.gov 

robert.schwartz@cpuc.ca.gov 

rsmith@lsnetworks.net 

sarah.friedman@sierraclub.org 

scottekellogg@me.com 

sedwards@bluecasa.com 

sfetzer@4cct.com 

steve@tsihomephone.com 

sue.kateley@asm.ca.gov 

susan.berlin@telrite.com 

suzannetoller@dwt.com 

swarren@tminc.com 

tallen@telecomservicebureau.com 

tgalbreath@wiltshiregrannis.com 

thelegend831@live.com 

TLantor@fcclaw.com 

tnaple@luxbridge.com 

trafati@semprautilities.com 

TRUCKEE25@AOL.COM 

upstudent9@gmail.com 

 
VARIETY.TEL.WIRELESS@HOTMAIL.COM 

wbrantl@kelleydrye.com 

william.meyer@cpuc.ca.gov 

william.yeager@stellarenergy.com 

ysmythe@caltel.com 

sage@silcom.com 

drcristdahl@gmail.com 

ctrarcht@nccn.net 

johannafinney@gmail.com 

brivenes@sbcglobal.net 

support@colfaxnet.com 

SCoran@lermansenter.com 

amberchp@verizon.net 

cindyleerussell@gmail.com 

pdhall8@icloud.com 

paulaorloff@yahoo.com 

mikea@clientworks.com 

andyca25@hotmail.com 

reinettesenum@gmail.com 

davewh@davidcwhite.com 

jeff@scoresheet.com 

kyork@sierrabusiness.org 

Alison.Lehman@co.nevada.ca.us 

Jeffrey.Thorsby@co.nevada.ca.us 

heidi.hall@co.nevada.ca.us 

DKeir@lermansenter.com 
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aisar@millerisar.com 

raul@race.com 

john@brightfibernetwork.com 

RACHELLE@CHONGLAW.NET 

a.lauritzen@iwvisp.com 

aaron@fullspectrumia.com 

aaron@thouse.com 

aayala@wwmsolutions.com 

abloom@ldxx.com 

ac4@cpuc.ca.gov 

acardin@digitalpath.net 

accounting@321communications.com 

accounting@ez-netsys.net 

accounting@splicetelecom.com 

accounting@uspcom.com 

accountspayable@broadbandtele.net 

acopeman@ldcb.com 

adam@smarterbroadband.com 

adam@telcoexperts.com 

adilia@cleartalk.net 

admin@calling10.com 

admin@hellodial.com 

admin@velocityatt.com 

AdminCoordinator@MendocinoBroadband.o
rg 
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Alex@race.com 
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an82778@yahoo.com 
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